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ABSTRACT

Title of Dissertation: The Legal Status of Dokdo under Article 121 of the
1982 UNCLOS: Is Dokdo Entitled to Generate EEZ
or Continental Shelf?

Degree:

MSc

This dissertation is a study concerning the legal status of Dokdo under Article 121 of
the 1982 UNCLOS. Article 121 contains three paragraphs, and while the first two
paragraphs are clear, the third paragraph is so ambiguous that it has attracted many
controversial arguments concerning the interpretation of this provision. Based on the
paragraph 1 of Article 121, all islands in principle can generate the full suite of
maritime zones. However, the paragraph 3 of Article 121 makes a partial exception
for ‘rocks,’ which cannot sustain human habitation or economic life of their own, do
not have the ability to generate EEZs or the continental shelves.

With regard to the legal status of Dokdo, there are many contradictory opinions
among the Korean scholars, especially, concerning the interpretation of the two
requirements of Article 121 (3), namely, ‘human habitation’ and ‘economic life of
their own’. Therefore, in the second chapter this paper will review the evolution of
‘the norms of island’ and the possible interpretation of islands in Article 121 (1) to
lay the foundation for discussion on the legal status of Dokdo.

Then, as one of the most important processes for drawing the conclusion, this paper
will review the exact meaning of ‘rock’, ‘human habitation’ and ‘economic life of
their own’ which are introduced in the paragraph 3 of Article 121.

iii

Finally, based on the analysis and review performed in the chapters 2 and 3, this
paper will draw the reasonable and sound conclusion regarding the legal status of
Dokdo in chapter 4.

In fact, even if this paper concludes that Dokdo is an island which can generate the
full suite of maritime zones including an EEZ, it does not mean that Dokdo can
immediately be used a basepoint of an EEZ in the maritime boundary delimitation
between Korea and Japan.

KEY WORDS: Dokdo, Island, Rock, UNCLOS, Human Habitation, EEZ
Economic Life of Their Own
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CHAPTER 1
INTRODUCTION

At the Third United Nations Conference on the Law of the Sea some countries tried
to restrain claims from remote islands and rocks for fear that this should significantly
diminish the extent of the international seas and seabed available for mankind.
Accordingly, they made an effort to reflect their intentions in the process of
discussions dealing with Article 121 entitled the Regime of Islands. As a result,
Article 121 of the 1982 United Nations Convention on the Law of the Sea 1 contains
three paragraphs, each one sentence in length. While, the first two paragraphs have
not attracted any significant arguments, but the third paragraph has been one of the
most elusive issues in the 1982 UNCLOS. 2
The first paragraph of Article 121 defines an island as “a naturally formed area of
land, surrounded by water, which is above water at high tide.” 3 Also, the second
paragraph indicates that an island has in principle the territorial sea, the contiguous
zone, the exclusive economic zone 4 and the continental shelf except for rocks
stipulated in the third paragraph. 5 Therefore, the presence of an island can make a
1

Hereafter, the 1982 UNCLOS.
Prescott, V. and Schofield, C., 2005, “The Maritime Political Boundaries of the World”, 2nd Edition,
pp. 57-58.
3
Article 121 (1) of the 1982 UNCLOS.
4
Hereafter, EEZ.
5
Article 121 (2) of the 1982 UNCLOS.
2
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State claim maritime space provided that there are not maritime neighbours within
400 nautical miles of the island, so in fact an island can generate up to 125,664
square miles (431,014 square kilometres) of maritime space. 6
By way of contrast, the third paragraph gives a partial exception to an island with the
ambiguous expression, “rocks which cannot sustain human habitation or economic
life of their own shall have no exclusive economic zone or continental shelf.” 7 As
mentioned above, despite the definition and treatment of islands or rocks affecting
significantly on the maritime boundary delimitation, this provision is not clearly
drafted. 8 In other words, neither does it gives a definition of ‘rock’, nor implies “any
dividing line between ‘rocks’ and other ‘islands’.” 9
In the meantime, apart from the legal issue related to the sovereignty over Dokdo, 10
the legal status of Dokdo under the 1982 UNCLOS, whether it is an island or rock,
has been a controversial and complicated issue because of the ambiguity of Article
121 (3). Nonetheless, under the circumstances that Japan insists on its sovereignty
over Dokdo, even if Dokdo is regarded as an island generating an EEZ and the
continental shelf, in fact whether Japan would agree is another matter. 11 However, it
seems that a politically delicate situation over Dokdo between the Republic of
6

Prescott, V. and Schofield, C., supra, p. 57.
See also, Article 121 (3) of the 1982 UNCLOS.
8
According to Churchill and Lowe’s expression, “this provision is poorly drafted.” See Churchill, R.R,
and Lowe, A.V., 1999, “The Law of the sea”, 3rd edition. p. 50.
9
Ibid, p. 50.
10
Dokdo has several foreign names, for example, ‘Takeshima’ called by Japan, ‘the Liancourt Rocks’
or ‘the Hornet Rocks’ called by Western explorers. The Japanese name literally means an island of
bamboo, the Western names both ‘the Liancourt Rocks’ and ‘the Hornet Rocks’ are named after
French and British ships, which observed the island in 1849 and 1855 respectively. Meanwhile, the
current Korean name ‘Dokdo’ seems to derive from a dialect meaning ‘rock island’, which is
transcribed with Chinese letter. (from http://dokdo.nori.go.kr/dominium/dominium01_03.asp)
Hereafter, Dokdo will be used in this paper throughout because it has continued to be an integral part
of Korean territory beyond any doubt, and the Korean Government occupies it effectively.
Accordingly, there is no reason why the island should be called other names.
11
According to Articles 74 and 83 of the 1982 UNCLOS, the maritime boundary delimitations are to
be “effected by agreement on the basis of international law, as referred to in Article 38 of the Statute
of the International Court of Justice, in order to achieve an equitable solution.” See Van Dyke, J.M.,
2007, “Legal Issues Relation to Sovereignty over Dokdo and Its Maritime Boundary”, OCEAN
DEVELOPMENT & INTERNATIONAL LAW, volume 38, No 1-2. p. 196.
7

2

Korea 12 and Japan will not diminish the meaning or importance of this work to
research the legal status of Dokdo under the 1982 UNCLOS.
In researching the legal status of Dokdo under Article 121 of the 1982 UNCLOS,
especially paragraph 3, above all, there needs to be an effort to avoid this paper being
linked with the political prejudice in order to draw a sound and valid conclusion.
Therefore, this paper will not deal with the issue of sovereignty over Dokdo between
Korea and Japan. Nonetheless, this paper will consider the academic opinions of
experts and scholars as well as other relevant cases regarding the legal status of an
island (a rock) under Article 121 (3) of the 1982 UNCLOS.
This is important since Article 121 (3) is a kind of key to illuminate the legal status
of Dokdo, and therefore the exact meaning of this ambiguous provision should be
examined by dissecting the sentence into several phrases or words: ‘human
habitation’ and ‘economic life of their own’. Apart from examining the exact
meaning of ‘human habitation’ and ‘economic life of their own’, the meaning of
‘rock’ of Article 121 (3) also should be identified in order to reach the sound
conclusion because of the geological and geographical characteristics of Dokdo.
After drawing the exact meaning from Article 121 (3), this paper will attempt to
draw a final conclusion whether Dokdo is an island or a rock and whether Dokdo is
entitled to generate an EEZ and the continental shelf by comparative analysis of its
geological and socioeconomic characteristics of Dokdo.

12

Hereafter, Korea.

3

CHAPTER 2
THE REGIME OF ISLANDS UNDER ARTICLE 121 (1) OF THE
1982 UNCLOS

Numerous terms are used to imply an elevation feature from the seabed: for
examples, islands, islets, rocks, banks, cays, reefs, shoals, etc. Regarding the
numerous terms, the fundamental problem is to determine which of these features has
legal importance, and then to entitle to its own maritime zones such as the territorial
sea, the contiguous zone, an EEZ and the continental shelf. Especially, the definition
and treatment of islands in maritime boundary delimitation are complex and
important issues. This is because the 1982 UNCLOS, which came into effect in 1994,
provides that islands, along with mainland coasts, may generate a full suite of
maritime zones including an EEZ and continental shelf claim.
Firstly, this chapter will review the evolution of ‘the norms of island’ and the
possible interpretation of islands in Article 121 (1) to lay the foundation for
discussion on the legal status of Dokdo. After that, this paper will examine what
constitutes an island to identify which insular features it must fulfil in order to be
legally qualified as an island which generates its maritime space under Article 121
(1). For further understanding, in this chapter the evolution of ‘norms of island’ will

4

be discussed in three parts respectively: 13 (i) past definition of ‘island’, (ii) suggested
definitions of ‘island’ at the Third UNCLOS, and (iii) the final definition of ‘island’.

2.1. The Evolution of ‘Norms of Island’
2.1.1. Past Definitions of ‘Island’
Although there was little attempt to examine the constituting factors of an island 19
century precedents, the first occasion to attempt to legally define island by
government was the 1930 Hague Codification Conference. 14 The Sub-Committee of
the Committee of Experts suggested the definition of island in the proposed Draft
Article 5 as follows:
If there are natural islands, not continuously submerged, situated off a coast, the inner
zone of the sea shall be measured from these islands. 15

This definition includes low-tide elevations as well as permanent elevations of the
seabed, so a number of delegations favoured treating elevations emerging at low-tide
as an island. 16 However, instead of being adopted by the International Law
Commission 17 , it was mixed up with the definition suggested in the report of the
Second Commission at the 1930 Hague Codification Conference as a compromise. 18
The compromise allows an island (i.e. an isolated island) to have its territorial waters
only if it is above water at high tide, but this compromise also failed to be adopted.
After all, the 1930 Hague Codification Conference did not reach a conclusion and it
13

The way to introduce the evolution of ‘norms of island’ comes from Symmons’ idea. See Symmons,
C.R., 1979, “The Maritime Zones in International Law”, Martinus Nijhoff, pp. 9.-18.
14
Jayewardene, H.W., 1989, “The Regime of Island in International Law”, Martinus Nijhoff
Publishers, p. 3.
15
It is recited from Jayewardene, H.W., supra, p. 3.
16
Bowett, D.W., 1978, “The legal regime of islands in international law”, p. 6.
17
Hereafter, the I.L.C.
18
Bowett, D.W., supra, p. 6.
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was content to offer the following draft on islands based on the Report of its SubCommittee II:
An island is an area of land, surrounded by water, which is permanently above highwater mark. 19

Thus, the 1930 Hague Codification Conference failed to draw a clear conclusion
about ‘norms of island’, but it is accepted that it made to some degree a consensus
on ‘permanently’ and ‘high tide’ in the definition of island. Namely, it was not until
the 1930 Hague Codification Conference that the international community could
have a clear distinction between permanent elevations of the seabed and low-tide
elevations, hence, 20 only high tide elevation counted as an island. 21 In the process of
debate on the problem of exceptional high tides covering an elevation normally
emerged at high tide, the words ‘normal circumstances’ was inserted before the
words ‘permanently above high-water mark’ and it ultimately was adopted by the
I.L.C. during its fourth session in 1954. 22
In the ensuing discussions of the definition of island, the United States proposed an
amendment 23 to replace the former definition adopted by the 1954 Commission with
the following wording for the Commission’s definition, and consequently, it was
adopted at the 1958 Geneva Conference on the Law of the Sea: 24
19

Report of the Second Commission, L.N. Doc. C. 230, M. 117, 1930 V, p. 13.
Jayewardene, H.W., supra, p. 4.
21
Whilst the Report of the Second commission (Territorial Waters) of the 1930 Hague Codification
Conference adopted the same basic criterion of emergence at high-tide, the replies of Governments in
1930 suggested other criteria: some suggested that emergence at low-tide sufficed, others that no
emergence at all was required provided navigation above the feature was impracticable, and others
that the possibility of effective occupation or habitation was essential.
22
Symmons, C.R., surpa, p. 42.
23
The United States attached a commentary to the amendment as follows:
The requirement of the I.L.C’s definition of an island that it shall be above the high-water mark “in
normal circumstances” and “permanently” are conflicting, and since there is no established state
practice regarding the effect of subnormal or abnormal or seasonal tidal action on the status of
islands, these terms should be omitted.
See UN. Doc. A/CONF. 13/C. 1/L.116; Official Records, vol. III, p. 241: (The commentary is cited
in Symmons, C.R., supra, p. 43.)
24
Hereafter, The 1958 Geneva Conference.
20
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An island is a naturally formed area of land, surrounded by water which is above
water at high tide. 25

Comparing to the proposal of Lauterpacht, 26 the words ‘in normal circumstances’
and ‘permanently’ in the United States’ proposal were disappeared because state
practice was not established regarding the effect of subnormal or abnormal seasonal
tidal action on the status of islands. 27 Also, the words ‘naturally formed’ was
designed to prevent states extending their territorial seas merely by constructing
artificial islands, in other words, the words had a role to exclude artificial islands
from the category of island. 28

2.1.2. Suggested Definitions of ‘Island’ at the Third UNCLOS
The definition of island adopted at the 1958 Geneva Conference did not require any
particular size or area for qualifying as an island. 29 Accordingly, it was regarded as
vague and simplistic. 30 By the time of the Third Conference on the Law of the Sea
was held, there were a considerable number of proposals from several delegations to
redefine the definition of island. The main reason for redefining island may be
summarized by an analysis of the submission and discussion at the Third United
Nations on the Law of the Sea 31 as follows: 32

25

U.N. Doc. A/CONF. 13/C. 1/L. 112; I-U.N.C.L.S. Official Records, Vol. III, p. 242.
Lauterpacht remarked that ‘an island to qualify for that name must be an area of land which apart
from abnormal circumstances is permanently above high-water mark’. See 1954 I.L.C. Yearbook, Vol.
II, pp. 15-16.
27
Jayewardene, H.W., supra, p.4.
28
Ibid.
29
Boweet, D.W., supra, p. 7.
30
Symmons, C.R., supra, p. 12.
31
Hereafter, The Third UNCLOS. Cf, “The third UNCLOS was convened in New York in 1973. It
ended nine years later with the adoption in 1982 of a Constitution for the Sea – the 1982 UNCLOS.”
Retrieved August 11, 2009 from the World Wide Web:
http://www.un.org/Depts/los/convention_agreements/convention_historical_perspective.htm#Historic
al%20Perspective
32
Symmons, C.R., supra, p. 16.
26
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(i)

The vagueness and generalized nature of the existing definition seemed as
a “catch-all”; theoretically even including a tiny rock permanently above
sea level.

(ii)

A small and unimportant elevation might generate disproportionate
maritime space owing to the tremendous diversity of islands.

(iii)

To give all tiny and little significant insular features the full suite of
maritime space would excessively restrain the maritime space of mankind.

The first proposal to redefine the definition of island was submitted in preliminary
draft articles (Article 1) by the Malta delegation to the United Nations Seabed
Committee. In particular, the Malta delegation suggested a new insular concept,
namely ‘islet’, 33 furthermore, in the Maltese submission the former definition in
Article 10 of the 1958 Convention on the Territorial Sea was redefined as follows: 34
An island is naturally formed area of land, more than one square kilometre in area,
surrounded by water which is above water at high tide.

At the Caracas session in 1974, the Colombian delegate proposed to design a very
general definition including various land formations “as islands, islets, keys, reefs,
etc”. 35 In the light of the view of the Colombian delegate, the Turkish delegate also
asserted to reconsider the whole issue of islands 36 because the Third UNCLOS was
dealing with larger maritime space than the 1958 Geneva Convention.
In a similar vein, the Joint African reproduced “new trends” on the regime of islands
by distinguishing ‘island’ from other insular formations as follows: 37

33

According to the Maltese submission, it was defined as “naturally formed area of land less than one
Square kilometre in area, surrounded by water, which is above water at high tide.
34
Symmons, C. R., supra. pp.12-13.
35
Ibid, p.13.
36
Ibid, pp. 13-14.
37
U.N. Doc. A/CONF. 62/C. 2/L. 62/Rev. 1; Formula B of Provision 239 of the Main Trends. A
fourth paragraph defined low-tide elevations. III-U.N.C.L.S. Official Records, Vol. III, p. 232. (Italics
are added)
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1. An island is a vast naturally formed area of land, surrounded by water which is
above water at high tide.
2. An islet is a smaller naturally formed area of land, surrounded by water which is
above water at high tide.
3. A rock is a naturally formed rocky elevation of ground surrounded by water at high
tide.

Despite the Joint African’s proposal resulted in some similar proposals at the Caracas
session, it failed to suggest the objective and clear dividing line between ‘island’ and
‘islet’. Thus, the Rumanian delegation proposed a draft, which identified ‘islets’ and
‘islands similar to islets’ by not only using size but also applying new restrictive
criteria, ‘habitability’ and ‘economic viability’ for definition purpose: 38
1. An islet is a naturally formed elevation of land (or simply an eminence of the seabed)
less than one square kilometer in area, surrounded by water, which is above water at
high tide.

2. An island similar to an islet is a naturally formed elevation of land (or simply an
eminence of the seabed) surrounded by water, which is above water at high tide,
which is more than one square kilometer but less than … square kilometres in area,
which is not or cannot be inhabited (permanently) or which does not or cannot have
its own economic life.

38

Symmons, C.R., supra, 15.; Jayewardene, H.W., supra, p.5. Cf, Hodgson, former Geographer of
the United States, also proposed criteria to identify rocks, islets, isles and islands on the basis of size
as follows:
1. Rocks: less than 0.001 square miles in area. To have no effect on equidistance boundaries
but not to be enclaved within another State’s territorial sea but accorded sufficient territorial
sea to allow them to remain contingent with the territorial sea of their parent State.
2. Islets: between 0.001 and 1 square mile, to be granted partial effect, i.e. one-half or more, on
the equidistance line and again avoiding enclaves.
3. Isles: greater than 1 square mile but not more than 1,000 square miles, in principle to be
given full effect, but possibly less where there would be a loss of one-third or more of the
territorial sea of another State.
4. Islands: larger than 1,000 miles, to be given full effect and equated with mainlands.

9

2.1.3. The Final Definition of the ‘Island’
In fact, the main intention of various proposals redefining ‘island’ in the Third
UNCLOS was to draw a distinction between ‘island’ and ‘small formations’ such as
‘islet’ or ‘rock’, but qualified as ‘island’ under the definition of the 1958 Geneva
Conference. Unfortunately, despite attempting redefinition of ‘island’ at the Caracas
session in 1974, remarkable progress was not made in terms of reconciling various
conflicting definitions. Meanwhile, in the Geneva session in 1975, the Second
Committee 39 restored the list of alternative proposals introduced at the Caracas
session and made an integrated draft as follows: 40
1. An island is a naturally formed area of land, surround by water, which is above
water at high tide;
2. An islet is a naturally formed area of land less than (…) square kilomretres,
surrounded by water, which is above water at high tide;
3. A rock is a naturally formed rocky elevation normally unfit for human habitation
which is surrounded by water and is above at high tide.

Finally, at the end of the second session of the Third UNCLOS in Geneva session,
the Informal Single Negotiating Text (I.S.N.T) was adopted. It defined ‘island’ as “a
naturally formed area of land surrounded by water which is above water at high tide”
in Article 132 and made a partial exception applicable to some insular features in
paragraph 3 as follows:
Rocks which cannot sustain human habitation or economic life of their own shall have
no exclusive economic zone or continental shelf. 41

Ultimately, paragraph 1 42 and paragraph 3 43 remained unchanged through to the
1982 UNCLOS. 44
39

At the Geneva session of the Third UNCLOS, three main committees were formed to take charge of
the unsolved issues at the Caracas session. Especially, the Second Committee dealt with ‘island’ as
one of their 12 topics. See Symmons, C.R., supra, p. 18.
40
Ibid, p. 18. (Italics are added)
41
Paragraph 3, U. N. Doc. A/CONF. 62/WP. 8; III-U.N.C.L.S. Official Records, Vol. IV, p. 137.
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2.2 The Conceptual Elements of Island: What Constitutes an Island?

The 1982 UNCLOS defines an island as “a naturally formed area of land, surrounded
by water, which is above water at high tide” in Article 121 (1). By this definition,
Symmons suggests seven criteria as the requirements of island for the purpose of
international law: 45 (i) an area of land; (ii) of natural formation; (iii) of sufficient
size; (iv) surrounded by water; (v) above water at high tide; (vi) with human
habitation, or the capacity thereof; (vii) having economic viability or defence value.
In contrast, Prescott and Schofield take four criteria from Article 121 (1), namely, (i)
naturally formed, (ii) be an area of land, (iii) be surrounded by water, and (iv) above
water at high tide. 46
Of these several criteria, in fact, only four criteria can be found explicitly in the
existing definition of an ‘island’ in Article 121 (1) of the 1982 UNCLOS. Apart from
these four criteria, two criteria, namely ‘human habitation’ or ‘economic viability’,
are added as additional criteria of island in Article 121 (3) in order to differentiate
from ‘island’ and ‘rock’. In fact, the four criteria of Article 121 (1) have not caused
any significant disagreement between academic commentators. 47 Ultimately, if an
42

“An island is a naturally formed area of land, surrounded by water, which is above water at high
tide.”
43
As a compromise, it disqualified islands which had the characteristics of rock and denied the EEZ
and the continental shelf.
44
See Part VIII, Article 121 the complete text which reads as follows:
Article 121
Regime of islands
1. An island is a naturally formed area of land, surrounded by water, which is above water at
high tide.
2. Except as provided for in paragraph 3, the territorial sea, the contiguous zone, the exclusive
economic zone and the continental shelf of an island are determined in accordance with the
provisions of this Convention applicable to other land territory.
3. Rocks which cannot sustain human habitation or economic life of their own shall have no
exclusive economic zone or continental shelf.
45
Symmons, C.R., supra, p. 20.
46
Prescott, V. and Schofield, C., supra, p. 58.
47
Ibid, p. 58.; Cf. However, there is a different view to Prescott and Schofield. For instance, ChoonHo Park, an eminent scholar in maritime law and a judge of the International Tribunal for the Law of
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insular feature is to be qualified legally as an island, the insular feature should fulfil
these four requirements 48 identified by Article 121 (1).
As mentioned in the introduction of this paper, the supreme goal here is to examine
whether Dokdo can be classified as an island, in other words, whether Dokdo is
entitled to generate an EEZ and the continental shelf as an island. Work nothing is
that in Article 121 (3) the two criteria, which were added to the 1982 UNCLOS,
‘human habitation’ and ‘economic life of their own’ has attracted highly
controversial arguments.
Accordingly, for the convenience of discussion in this paper the four criteria of
Article 121 (1) will be discussed first in this part, 49 thereafter, another two criteria of
Article 121 (3) will be dealt with next chapter because the meaning of ‘human
habitation’ and ‘economic life of their own’ are not only controversial issues
attracting intense debate but also decisive factors in deciding the legal status of
Dokdo as an island or a rock.
2.2.1. ‘naturally formed’
The first criterion, ‘naturally formed’, serves to disqualify artificial islands as
‘islands’ of Article 121 (1). In other words, any maritime zones cannot be generated
the Sea (hereafter, ITLOS), expresses some contradictory opinions with regard to Article 121 (1) as
follows: “this definition is less straightforward than it appears, because it does not contemplate the
possibility that the same ‘naturally formed area of land surrounded by water’ may gain or lose the
fourth necessary element of island status due to changes in elevation of either the land mass or the
water level.” See. Park, C.H., “The Changeable Legal Status of Islands and “Non-Islands” in the Law
of the Sea: some Istances in the Asia-Pacific Region”, Bringing New Law To Ocean Waters, edited by
Caron, D. D. and Scheiber H.N., chap. 21. pp. 483-484.
48
These four requirements also are stipulated in Article 10 of the 1958 Geneva Convention on the
Territorial sea and the Contiguous Zone:
1. An island is a naturally formed area of land, surrounded by water, which is above water at
high tide.
Retrieved July 13, 2009 the world wide web:
http://untreaty.un.org/ilc/texts/instruments/english/conventions/8_1_1958_territorial_sea.pdf
49
In fact, the review of the four criteria of Article 121 (1) in this part may be partially overlapped with
the former part (The evolution of ‘norms of island’). However, it is regarded that a minor duplication
is inevitable for a logic development of this paper.
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by an artificial installation such as a lighthouse, radio station, oil-platform, defencetower or an island artificially formed by human engineering work. Consequently, an
artificial feature’s presence in principle does not affect the maritime boundary
delimitation.
Nonetheless, as the problem of artificial islands was described as “delicate issue” by
Francois, the Special Rapporteur of I.L.C. in 1954, 50 there has been claims to provide
the status of island to artificial installations or islands artificially formed. In the 1930
Hague Codification Conference, for example, some States such as Germany and the
Netherlands advocated that an artificial installation could constitute an island 51 and
Sir Charles Russell in the Behring Sea Arbitration asserted that “lighthouses did
generate a territorial sea”. 52 However, these claims to provide artificially-formed
structures with the legal status of island have been consistently rejected by various
scholars, by the work of various international Conferences or Commissions dealing
with the definition of island, and by state practice. Such assertive positions to deny
providing maritime zones to an artificial installation can be clearly understood by
citing the Commentary of I.L.C. attached to the final Report:
Even if an installation is built on such an elevation low-tide elevation and is itself
permanently above water – a lighthouse, for example – the elevation is not an “island”
as understood in this article; 53

Consequently, Article 121 (1) of the 1982 UNCLOS clarifies its stance on ‘artificial
islands’ with stipulating as “an island is a naturally formed area of land”, 54 further,
50

See the Statement of Special Rapporteur Francois in I.L.C. Yearbook, 1954, Volume I, p. 90.
Germany insisted that every artificial island (artificial constructions) should be regarded as an island
in case that they are fixed in seabed and have human inhabitants. Similarly, the Dutch defined an
island as “any natural or artificial elevation of the sea bottom above the surface of the sea at low tide”.
See Symmons, C.R., supra, p. 30.
52
Bowett, D.W., supra, p. 2.
53
Ibid. p.3
54
Article (1) of the 1958 Convention on the Territorial Sea and the Contiguous Zone, also, stipulates
same definition as Article 121 (1) of the 1982 UNCLOS: “an island is a naturally formed area of land,
surrounded by water, which is above water at high tide”. Retrieved July 3, 2009 from the World Wide
Web: http://untreaty.un.org/ilc/texts/instruments/english/conventions/8_1_1958_territorial_sea.pdf
51
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Article 60 (8) of the 1982 UNCLOS put a full stop to the controversy about the regal
status of artificial islands, installations and structures as follows:
Artificial islands, installations and structures do not possess the status of islands. They
have no territorial sea, the exclusive economic zone or the continental shelf. 55

Nevertheless, many States have tried to protect certain insular features which,
although naturally formed, are unstable and susceptible to erosion and in danger of
sinking under the water at high tide. By the extension line, one of the most striking
model to effort to preserve the insular character of vulnerable formations is Japan’s
maintenance of its southernmost atoll ‘Okintorishima’

56

above high tide. Japan

persists in claiming 57 an EEZ over 154,500 square miles (400,000km²) around
Okinotorishima despite it consisting of merely two small peaks sitting atop an
otherwise submerged reef. 58 One of these peaks is no more than three feet above
high tide. The Japanese authorities have built artificial sea defences surrounding the
peak to prevent it from sinking caused by erosion and maintain the claim to an
EEZ. 59 Although these artificial structures are higher than the natural formations
themselves, it consists of tiny granite outcropping, no more than king-size beds.
55

See Article 60 (8) of the 1982 UNCLOS. Retrieved July 3, 2009 from the World Wide Web:
http://www.un.org/Depts/los/convention_agreements/texts/unclos/closindx.htm
56
Okinotorishima is an atoll, which is located on the Palau-Kyushu Ridge in the Philippine Sea at
20°25′N 136°05′E20.417°N 136.083°E. The entire reef consists of approximately 7.8 square
kilometers (3 square miles), most of which is submerged even at low tide. The area has three tiny
individual islets: Higashikojima (Eastern Islet), Kitakojima (Northern Islet), Minamikojima (Southern
Islet). See Yoshikawa, Y., (Fall 2005). “Okinotorishima; Just the Tip of the Iceberg.” Harvard Asia
Quarterly, Volume 9, No.4. Retrieved July 16, 2009 from the World Wide Web:
http:// www.asiaquarterly.com/content/view/2
57
Japan started to claim EEZ over Okinotorishima from the late 1970s. See Yoshikawa, Y., supra, Cf.
2005, On April 22, 2004, Chinese diplomats stated during bilateral talks with Japan that they regarded
Okinotorishima as rocks, not an islet, and did not acknowledge Japan’s claim to an exclusive
economic zone stemming from Oknotorishima.
58
Typhoons and global warming are threats to Okinotorishima’s existence, because a few decades ago,
there were about five or six visible protrusions, but by 1989, only two were visible. See Fackler. M.,
(February 16, 2005), “A Reef or a Rock? Question Puts Japan In a Hard Place To Claim Disputed
Waters, Charity Tries to Find Use For OkinotoriShima” Wall Street Journal. P. A1.
59
The Japanese government launched an embankment building project in 1987, and Higahikojima and
Kitakojima were surrounded by concrete. Furthermore, the Nippon Foundation has drawn plans to
build a lighthouse and increase the size of the reef by breeding a microorganism known as
foraminifera. In 2005, the government installed a Radar system, repaired a heliport, and placed an
official address.
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Yoshikawa describes Okinotorishima comparing to Rockall Case as follows: 60
Experts points to the similarity of Japan’s position to Britain’s in its failed attempt to
claim an EEZ around Rockall, an uninhabited granite outcrop in the Atlantic. London
eventually dropped its claim in the 1990s when other countries objected.

Relating to Okinotorishma, Professor Van Dyke, an eminent scholars in maritime
law, consistently argues that Okinototishima should be classified in ‘rocks’ which
cannot sustain human habitation or economic life of their own in Article 121 (3)
despite of spending more than 2 million US dollars. 61 Further, he asserts that it
clearly should not be entitled to generate EEZ. 62
As stipulated in Article 60 (8) of the 1982 UNCLOS, it is very clear that the
artificially built islands cannot generate any maritime zones not to mention of an
EEZ. In conclusion, the phrase ‘naturally formed’ means not only not-naturally
formed islands cannot be an island legally but also artificial installations in principle
do not affect the legal status of insular features.

2.2.2. ‘surrounded by water’
This requirement means that a formation which is permanently above high tide is
regarded as an island. By analogy, even if an insular feature is connected to the
mainland which reveals at low tide, the entity is not considered to be an island. In
fact, this traditional criterion ‘surrounded by water’ is so clear that no explanation or
comment needed. 63

60

Yoshikawa, Y., supra.
Van Dyke, J. M., (Jan. 7, 1988), “Speck in the Ocean Meets Law of the Sea”, New York Times.
Retrieved August 3, 2009 from the world wide web: http://www.nytimes.com/1988/01/21/opinion/lspeck-in-the-ocean-meets-law-of-the-sea-406488.html
62
Van Dyke, J.M., 2007, “Legal Issues Related to Sovereignty over Dokdo and Its Maritime”,
OCEAN DEVENOPMENT & INTERNATIONAL LAW, Vol. 38, No. 1-2.
63
Symmons, C.R., supra, p. 41.
61
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2.2.3. ‘above water at high tide’
This requirement, ‘above water at high tide’, has taken up an important position since
the 1930 Hague Codification Conference, and is also now one of the most
complicated issues to recognize the true insular status because of its uncertainty.
Accordingly, the requirement of an insular feature being ‘above water at high tide’ is
an essential factor as the preceding criteria relating to the other requirements of
Article 121 (1). 64 Despite, at the 1930 Hague Codification Conference, there being a
number of delegations who favoured treating elevations emerging at low-tide as
islands, 65 the Conference agreed only high-tide elevations as a requirement of an
island. 66
Thereafter, in the I.L.C.’s draft Article 11 on islands in 1954, an island was defined
in terms of being an “area of land surrounded by water which is permanently above
high-water mark”. During the process of discussion of this definition, Lauterpacht
suggested an amendment that the words ‘in normal circumstances’ should be inserted
before the words ‘permanently above high-water mark’ so as to cover ‘exceptional
cases’. 67 This definition on ‘island’ was also adopted as a final draft in the 1958
Geneva Convention, where it was stated: “Every island has its own territorial sea. An
island is an area of land, surrounded by water, which in normal circumstances is
permanently above high-water relevant.” According to the Commentary of the
definition (Article 10 of the 1958 Geneva Convention), the following are not
considered islands and have no territorial sea as follows:
64

Prescott, V. and Schofield, C., supra, p.59.
Several States including the U.S.A and Rumania in their replies to the 1929 Questionnaire prior to
the 1930 Codification Conference took the view that low-tide elevation should be considered as
“islands”: See Symmons, C.R., supra, p. 230.
66
In fact, the I.L.C concluded the compromise suggested in the report of the Second Commission at
the 1930 Hague Codification Conference, which was stated: “only high-tide elevations counted as
island but that low-tide elevations lying within the territorial sea might be taken into consideration for
the purpose of determining the outer limit of the territorial sea.”: See Bowett, D.W., supra,. p. 6.
67
I.L.C. Yearbook, 1954, volume II. p.92. Cf. Despite some other members not favouring of the
amendment because such additional words as ‘normal circumstances’ were really unnecessary, the
amendment was adopted by the I.L.C. as “an area of land surrounded by water which is under normal
circumstances permanently above high-water mark: See Symmons, C.R., supra, p. 42.
65
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(i)

Elevations which are above water at low tide only. Even if an installation is built
on such an elevation and is itself permanently ‘island’ as understood in this
article;

(ii)

Technical installations built on the sea-bed, such as installations used for the
exploitation of the continental shelf (see article 71). The Commission
nevertheless proposed that a safety zone around such installations should be
recognized in view of their extreme vulnerability.68

However, in the discussion of the definition of island, it was amended to redefine
‘island’ as follows: “a naturally formed area of land, surrounded by water, which is
above water at high tide.” 69

Thereafter, the phrase ‘above water at high tide’

remained unchanged in the 1982 UNCLOS.
As has been seen, it is relatively clear that only an insular feature above water at high
tide can be identified legally as an island under the 1982 UNCLOS. Nevertheless,
this phrase ‘above water at high tide’ has attracted arguments and different municipal
decrees because it does not suggest any standard about the choice of vertical tidal
datum. As a result, theoretically, all States can choose the favourable one among the
possible vertical tidal datum. For instance, while the United States adopts ‘above
mean high water’ for a map and a maritime chart,70 New Zealand uses ‘mean highwater spring tides’ in defining ‘island’ and ‘low-tide elevations’ in the Territorial Sea
and Exclusive Economic Zone Act. 71 In another example, in the Franco-British
68

Office for Ocean Affairs and the Law of the Sea, 1988, The Law of the Sea, Legislative History of
Part VIII (Article 121) of the United Nations Convention on the Law of the Sea, pp.4-5.
69
Symmons, C.R., supra, pp. 42-43. According to the commentary attached to the draft, we can find
the reason why the phrases ‘in normal circumstances’ and ‘permanently’ were omitted in the
definition of island:
The requirements of the I.L.C’s definition of an island that it shall be above the high-water
mark “in normal circumstances” and “permanently” are conflicting, and since there is no
established state practice regarding the effect of subnormal or abnormal or seasonal tidal action
on the status of islands, these terms should be omitted.
70
Kwon, M.S., 2002, “A Study on the Regime of Island and Dokdo on the UNCLOS”, OCEAN and
Polar Research, Vol. 24(4), p.507.
71
The Act was assented September 26, 1977. It indicates “island” and “low-tide elevation” as follows
(italics are added):
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Arbitration Case on the Western Approaches, 1977, Britain argued that as the status
of islands is decided by ‘mean high water spring tide’, the Eddystone Rocks
constitutes an island. On the contrary, France insisted that an island should stay
permanently above water, which means only the limit of the highest tide, and
accordingly, the Eddystone Rocks belong to the category of ‘low-tide elevations’. 72
With regard to a feature’s relationship to the tidal level, there are also different
opinions among scholars. For example, while Prescott and Schofield distinguishes
among island (above high-tide), low-tide elevations (above low-tide but submerged
at high-tide) and non-insular features (submerged at low-tide), 73 Maling identifies
five high tides within any single 19 year lunar cycle: (i) mean high water neaps; (ii)
mean high water; (iii) mean higher high water; (iv) mean high water spring tide, and;
(v) highest astronomical tide. 74 In the discussion of the relevant standard on the
vertical tidal datum, we can find a sensible suggestion from Beazley. He assumes
that ‘high tide’ applies to the high-tide line marked as the coastline on charts
officially recognised by the country concerned. 75 Based on Article 5 of the 1982
UNCLOS, 76 it seems that Beazley’s suggestion does not preclude the sea flooding
over an island in exceptional circumstances. Prescott and Schofield, also, suggest an
example of this situation introducing a case:
Sometimes waves break across the cay called Theva-I-Ra in the South Pacific which has a
height of 1.8 metres and length about 1,000 metres according to the British Pilot. In 1984
Island means a naturally formed area of land that is surrounded by and above water at mean
high-water spring tides.
Low-tide elevation means a naturally formed area of land that is surrounded by and above
water at mean low-water spring tides but is submerged at mean high-water spring tides.
Retrieved July 23, 2009 from the World Wide Web:
http://www.legislation.govt.nz/act/public/1977/0028/latest/DLM442579.html
72
Symmons, C.R., supra, p. 44.
73
Prescott, V. and Schofield. C., supra, p. 59.
74
Maling, D.H., 1989, Measurements from Maps: principles and methods of cartometry, pp. 239-243.
75
Beazley, P.B., 1987, Maritime limits and baselines; a guide to their delineation, The Hydrographic
Society, Special Pulbication No. 2, 3rd edition, p. 8.
76
“Except where otherwise provided in this Convention, the normal baseline for measuring the
breadth of the territorial sea is the low-water line along the coast as marked on large-scale charts
officially recognized by the coastal State.” Retrieved July 27, 2009 from the World Wide Web:
http://www.un.org/Depts/los/convention_agreements/texts/unclos/closindx.htm
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the cay was reported to have vegetation but in 1969 it was reported to be bare leading the
author of the 1984 Pilot to speculate that the vegetation might not be able to survive
tropical storms. Nevertheless, it was used as a basepoint by Fiji and France when they
agreed on a maritime boundary separating the exclusive economic zone between Fiji and
New Caledonia. 77

As has been seen, despite state practice or scholars’ views that have been diversely
developed, it seems obvious that ‘island’ should stay constantly above water apart
from this controversial issue. Thus, it is noteworthy that the global warming’s
potential effects would threaten the coastal states which have many low-tide
elevations.

2.2.4. ‘an area of land’
This requirement relates closely to the phrase ‘naturally formed’ and it needs three
factors to satisfy this criteria: (i) a formation should be attached to the seabed to have
insular characteristics; 78 (ii) it must have the nature of dry-land such as land-dirt,
rock, organic matter or a combination thereof; 79 (iii) it ought to have an analogous
degree of permanence. 80 Regarding these factors, it has been discussed as a
controversial issue whether ‘anchored ships’, ‘icebergs’, ‘seabed installations’, and
‘stilt villages’ have insular qualities or not. Consequently, these features should not
be considered to have insular status despite the different opinions, 81 as a result, a
floating structure such as an anchored lightship and an iceberg do not have the
possibility to be an island. 82
77

Prescott, V. and Schofield, C. supra, pp. 60-61; It was cited from Charney, J.J. and Alexander ,
L.M., 1993, International maritime boundaries, vols. I and II, Martinus Nijhoff: The Hague, p. 995.
78
Symmons, C. R., supra, p. 21.
79
Hodgson, R.D. and Smith, R., supra, p. 148.
80
Symmons, C.R., supra, p. 21.
81
A analytical and concise comments on these each features will not be introduced as they do not
come under the scope of this paper.
82
For the simple reason that a floating structure such as an anchored lightship; Cf, Symmons asserts
that to call a floating structure as a floating ‘island’ is an abuse of terminology even if it is in some
way anchored to the seabed. See Symmons, C. R., supra, p. 21.

19

CHAPTER 3
CLARIFYING ARTICLE 121 (3) OF THE 1982 UNCLOS

Article 121 (3) of the 1982 UNCLOS states that “rocks which cannot sustain
human habitation or economic life of their own shall have no exclusive economic
zone or continental shelf.” This paragraph 3 plays important role to limit the
maritime space of coastal States, especially the island States, because it makes a
significant exception to exclude ‘rock’ from the category of island. In spite of
this importance, the paragraph 3, as has been mentioned earlier, has raised a
number of complex issues of interpretation because of its uncertainties.
As a result, it is much needed to clarify the uncertainties of Article 121 (3) for
identifying the legal status of Dokdo in this paper. Therefore, Article 121 (3) will
be dissected into three considerations: (i) The meaning of the term ‘rocks’, (ii)
The meaning of ‘human habitation’, (iii) Then, meaning of the ‘economic life of
their own’. For further clarifying, this paper will review state practice and the
case law in parallel. 83

83

Some scholars insist that only state practice and the case law are capable to undertake the task of
clarifying Article 121 (3). See Oude Elferink, A.G., 1998, Clarifying Article 121 (3) of the Law of the
Sea Convention: The Limits Set by the Nature of International Legal Process, IBRU Boundary and
Security Bulletin, p. 58.
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3.1. The Meaning of the Term ‘Rock’ in Article 121 (3): What is a Rock?

Article 121 of 1982 UNCLOS indicates that all islands in principle can generate all
maritime spaces such as the territorial sea, the contiguous zone, an EEZ and the
continental shelf. However, the Convention stipulates a significant exception for
‘rocks’ in Article 121 (3): such ‘rocks’ which cannot sustain human habitation or
economic life of their own can serve as the baseline only for the territorial sea and
contiguous zone, but not for an EEZ or the continental shelf. Unfortunately, this
provision does not provide any dividing line between ‘rock’ and ‘island’ as well as
the definition of ‘rock’.
In addition, the question as to which particular rock can sustain ‘human habitation’
or ‘economic life’ has connoted different answers because of the vagueness of the
phrases used in Article 121 (3). Accordingly, apart from the lack of state practice, it
is necessary to analyse separately the word ‘rock’ and the phrase ‘sustain human
habitation’ or ‘economic life of their own’ for determining what is an island or a rock.
As mentioned, the term ‘rock’ in Article 121 (3) is not defined elsewhere in the 1982
UNCLOS. Accordingly, it is not clear whether it means literally ‘rock’ as a
geological term. In order to illuminate the term ‘rock’ clearly, it seems necessary to
examine the various definitions in general dictionaries and those used by geographers
and geologists.
At first, the ordinary meaning of rock can be drawn in general dictionaries as follows.
(i)

A lump of hard consolidated mineral matter; Material consisting of the
aggregate of minerals like those making up the Earth’s crust. 84

84

Websters Online Dictionary, Retrieved August 18, 2009 from the World Wide Web:
http://www.websters-online-dictionary.org/definition/rock

21

(ii)

An isolated rocky formation or a single large stone, usually one
constituting a danger to navigation; The natural occurring material that
forms the firm, hard, and solid masses of the ocean floor; any formation
of natural origin that constitutes an integral part of the lithosphere. 85

(iii)

In general use, a large, hard, compact part of the earth’s crust, also a
large piece of this material protruding from the land or sea; In geology,
any naturally formed aggregate of mineral particles, whether it is hard,
relatively soft, unconsolidated or incompact, which constitutes an
integral part of the lithosphere (thus includes mud, clay, sand, coral etc).
Rocks are classified by the manner of formation. 86

Some common characteristics can be extracted from the above definitions of
dictionaries: namely, ‘hard mass,’ ‘consolidated mineral matters’, ‘the Earth’s crust’
and ‘formation of natural origin’. Based on these common features of rock, therefore,
it can be defined as “a rock is an isolated, hard mass of the compact part of the
earth’s crust”. 87 However, this ordinary meaning of rock, which is extracted from the
dictionaries, does not suggest clearly an applicable standard distinguishing ‘rock’
from an ‘island’ or a ‘feature mixed two characteristics’.
For further clarifying concerning the definition of rock, it is also needed to examine
the geological perspectives. Firstly, Dilpah states that the meaning of ‘rock’ in
Article 121 (3) connotes a certain geological structure or rocky structure. 88 Also,

85

International Hydrographic Dictionary (by I.H.O), Retrieved August 18, 2009 from the World Wide
Web: http://www.iho.Shom.fr/Dhydro/Html/site_edition/consultation.html
86
Clark, A.N., 1990, Dictionary of Geography, Penguin Books: London. (It is recited from Prescott,
V. and Schofield, C., supra, p.62.)
87
Prescott and Schofield also describe the ordinary meaning of rocks as “a hard mass of the solid part
of the earth’s crust”. See Prescott V. and Schofield, C., supra, p. 62.
88
Dilpah, H., 1984 , “Le regime juridique des iles dans le droit international de la mer”, , pp. 272273. ; It is recited from Kim, S.P. and Hong, S.G. and Lee, H.G., 2000, “Research on Use of the
Dokdo Starting Point in Delimitation of EEZ between Korea and Japan in East Sea,” Published by
Korea Maritime Institute (KMI), p.36. Cf, This article (research report) is written in Korean
throughout, so it is translated by this paper’s author into English
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Prescott emphasizes his view by introducing the Elizabeth Island of Australia as an
example: 89
Rocks must consist of solid parts of the continental crust. Sand islands or cays could never
be construed to fall under the terms of the provision about rocks, even though they may be
capable of sustaining habitation or economical life of their own.

As has been seen above, these definitions are attempts to seek the definition from the
physical solidity of an island and this meaning of rock accords with the definition90
proposed by fourteen African States during the Caracas sessions in 1974. 91
Furthermore, it is not difficult to find a state practice case showing the geological
view which identifies only a rocky elevation as a rock regardless of ‘human
habitation’ or ‘economic life of its own’. Thus, despite the Aves Island of Venezuela
consisting of small reefs and sand, in the light of the geological definition it may be
excluded from the category of ‘rock’ under Article 121 (3). 92 Moreover, in
proclaiming EEZ around the Clipperton Island in 1978, France also argued that it is
natural that each state interprets literally Article 121 (3) in their interest because of
the lack of clearness in this provision. 93 In the light of geological definitions, as a
matter of fact even if most parts of an island consist of rock, if it has some soils or
even small coral atoll, the insular feature is not a rock in Article 121 (3) regardless of
its size or the possibility of inhabitance. 94

89

Prescott, J.R.V., 1985, "Straight Baselines: Theory and Practice,” in Brown, E.D. and Churchill,
R.R. (eds.). The UN Convention on the Law of the Sea; Impact and Implementation, Proceedings of
Law of the Sea Institute 19th Annual Conference of the Law of the Sea Institute, University of Hawaii,
p. 299.
90
“A rock is a naturally formed rocky elevation of ground, surrounded by water, which is above water
at high tide” See Office for Ocean Affairs and the Law of the Sea, 1988, Regime of islands:
Legislative history of Part VIII (Article 121 ) of the United Nations Convention on the Law of the Sea,
United Nations: New York. p. 48.
91
Prescott, V. and Schofield, C., supra, pp.61-62.
92
Van Dyke, J.M. and Brooks, R.A., 1983, “Uninhabited Islands: Their Impact on the Ownership of
the Ocean’s Researches”, 12.O.D.I.L., p. 283.
93
Choi, H.B., 2006, “The UN Law of the Sea Convention Art. 121 and Dokdo Problems”, Korea
Maritime Law Association Journal. Volume 28. No 1. p. 302.
94
Van Dyke, J. and Brooks, R.A., supra, p. 302.
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However, as Venezuela commented the term ‘rock’ had not been adequately
defined, 95 and in supporting the view of the Venezuela delegation Charney also
criticizes the various definitions of general dictionaries and of geographers and
geologists as follows: 96
“None of them point toward an objective test for distinguishing the gradations of
hardness and durability of an ocean feature. Nor do the definitions preclude features
with mixed characteristics. At one extreme, various unconsolidated features, such as
masses of wet sand whose shape or locating may be significantly altered by water
currents, would not qualify. At the other extreme, a bare solid granite promontory
jutting up from the seabed would certainly meet the definition. Little more can be
stated with certainty. One should be aware that the legal definition of “rocks” need not
conform to scientific or dictionary definitions, just as the term “continental shelf” for
the purpose of the law of the sea does not mirror the scientific definitions, although it is
generally derived from them. …. The travaux préparatoires further show those

terms such as ‘islets’ and ‘small islands’ were originally used to define the features
that would fall within the provision that ultimately became Article 121 (3). Some
delegates contended that islets of less than 1 square kilometer, or no larger than a
‘pinhead’, should not be entitled to any maritime areas. Others claimed that islands of
less than 10 square kilometers should not be entitled to maritime areas other than a 12nautical-mile territorial sea. However, the ultimate redaction of Article 121 (3) seems
to apply to an even narrower range of small features than these – only ‘rocks’ that
cannot sustain human habitation or have an economic life of their own.

As has been seen above, Charney’s acute criticism of the geological perspectives
seems appropriate and decisive analysis. As Charney criticized, according to the
geological perspectives almost unconsolidated features, but very small, can be
defined as an island just because it does not consist of ‘rock’. Accordingly, the

95

Venezuela put a comment in a longer statement to the Eleventh Session in 1982 that ‘rocks’ in
Article 121 (3) is not a legal vocabulary nor a scientific vocabulary, so it was difficult to define ‘rock’.
See Kim, S.P. and Hong, S.G. and Lee, H.G., supra, pp.33-34.
96
Charney, J.I, 1999, “Rocks that cannot sustain Human Habitation”, American Journal of
International Law, published by American Society of International Law. pp. 869-870.
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geological perspectives have the risk of failing to realize the ultimate goal of Article
121 (3), which is to set up an equitable standard to share maritime space.
In the light of Charney’s view, Prescott and Schofield also insist that the travaux
préparatoires establishes that the term ‘rocks’ should be interpreted to include cays
and barren islands. 97 Similary, Kolb 98 also advocates, considering the travaux
préparatoires, 99 that Article 121 (3) has reached an exact conclusion that such a
geological interpretation is unreasonable because it would bring an inappropriate
result that every tiny atoll would be an island and generate its maritime space despite
the primary goal of Article 121 (3).100
In fact, the overwhelming opinions of legal scholars seem to maintain that the
legislating history of Article 121 (3) does not seem to put an significant meaning on
the strict geological difference between ‘island’ and ‘rock’. 101 Presumably, it seems
that the primary goal of the 1982 UNCLOS is not only to promote the peaceful use
of the sea but also to share fairly maritime space, through the establishment of
‘common heritage of mankind’, as well as to protect living resources and the marine
environment. Accordingly, it may more correspond to the legislative goals of Article
121 (3) to define ‘rocks’ as all kinds of island which cannot sustain human habitation
or economic life of their own rather than a geological definition.
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However, some may have a question why Article 121 (3) intentionally uses ‘rocks’
as a term rather than ‘islands’, therefore, it can be assumed as follows: 102
(i)

there is a need to discriminate between ‘islands’ which have an EEZ or
the continental shelves and ‘islands’ which do not have by stipulating
‘islands’ and ‘rocks’ in separate parts,

(ii)

using the term ‘islands’ will attract serious opposition from the island
States in the South Pacific,

(iii)

a suggestion to breakdown ‘islands’ with their size 103 has failed to
achieve formal recognition as a rule of law, presumably, because of
lacking of objectivity,

(iv)

Finally, it should be understood that such rocks cannot have human
inhabitants or an economic life of their own from the general point of
view.

Considering the legislation history and State Practice, above analysis seems
persuasive and equitable. Especially, considering the circumstances of defining the
term ‘rocks’ it will be appropriate interpretation of Article 121 (3) that ‘human
habitation’ and ‘economic life’ are decisive factors to divide between ‘islands’ and
‘rocks’.
In conclusion, based on the legislative goal of this provision and the reasons why
used ‘rocks’ as a term rather than ‘islands’ as well as the inherent defects of the
geological view, the decisive factors to distinguish between ‘islands’ and ‘rocks’ in
Article 121 (3) should be found in the phrase ‘human habitation’ and ‘economic life
of their own’ independent of the size or the geological characteristics.
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3.2. The meaning of the Phrase ‘which cannot sustain human habitation or
economic life of their own’
As has referred above, the substantial factor to discriminate between ‘island’ and
‘rock’ in Article 121 (3) should be found in the phrase ‘human habitation’ and
‘economic life’ regardless of the geological instinct or size of the insular feature. 104
Accordingly, it needs to analyse this phrase being dissected into two constituent
parts: (i) ‘human habitation’, (ii) ‘economic life of their own’. Considering this
phrase, this analysis may provide practical guidelines on how an insular feature
satisfies the requirements of ‘island’ in Article 121 (1). However, despite a certain
insular feature is regarded as an ‘island’ of Article 121 (1), sometimes it needs to be
examined by the stages to decide its legal status in terms of Article 121 (3).
By the way, in general, the debates about the legal status of an insular feature105 have
involved the socioeconomic circumstances at the moment of the maritime claims
because ‘human habitation’ and ‘economic life’ are irrevocably tied to human
activities and technological innovations as well as socioeconomic situations
surrounding a certain insular feature. Consequently, it should be remembered that the
standard to decide on ‘human habitation’ and ‘economic life of their own’ is so
variable that there is a significant gap between the phenomenon and the norm.
3.2.1. The Meaning of ‘Human Habitation’
Presumably, the work interpreting the meaning of “human habitation” may be one of
the most controversial and complicated processes with regard to interpreting the
1982 UNCLOS. Therefore, tracing the legislation history as well as law cases and
104
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scholars’ academic opinions is definitely a good way to illuminate the meaning of the
phrase. The island’s capacity for occupation or habitation has been proposed as one
complementary to fall within the criteria of island. In the imperial Conference in
1924, for example, ‘island’ was defined as follows:
The word “island” covers all portions of territory permanently above high water in
normal circumstances and capable of use or habitation. 106

Similarly, the criteria such as ‘habitation’ and ‘habitability’ were also suggested at
the 1930 Hague Codification Conference. However, the criteria were not adopted by
the Second Commission. 107 Hence, Gidel, the French jurist, continued to advocate
stipulating the criterion of ‘human habitation’ in the definition of an ‘island’ in his
monograph, published in 1934, as follows: 108
A natural elevation of the seabed, which, surrounded by water, is permanently
established above the high seas, and the natural conditions of which permanent
occupation by organized groups of people.

Thereafter, such criteria were also suggested in the deliberations of the International
Law Commission in 1954 by Lauterpacht. In the course of discussion the
requirement of being ‘capable of effective occupation and control’, 109 the Special
Rapporteur, Francois, expressed his opposing view on the suggested criteria because
he thought such criteria were unnecessary or confusing. In other words, he had an
opinion that all rocks were available for a weather observation post, a radio station
and a base of digging minerals etc. 110 In the face of such opposition, the proposal
was withdrawn not because of avoiding scepticism about the reasonableness of the
106
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proposal but because of avoiding a lengthy discussion on the meaning of ‘effective’
and ‘control’. 111
Connecting to this criteria ‘human habitation’, the difficulty of establishing the legal
definition of island to satisfy all States presumably stems from the fact that the
standard depends on the subjective factors considering each State’s circumstance. In
particular, since the possibility of ‘human habitation’ is highly vulnerable to the point
of time or the party, it is not easy to set up an equitable standard to satisfy all
interested States.
Despite the proposal for the criterion of ‘human habitation’ with regard to the
definition of island emerging in the Third UNCLOS, in the light of inherent
difficulties of interpreting, it failed to get an agreement because of confronting strong
objections from several States represented at Caracas. The delegate of Fiji, for
instance, denied firmly the requirement of ‘human habitation’. He insisted that to
exclude uninhabited islands from the category of island was discrepant to Article 10
of the 1958 Geneva Convention, and that such criteria would be an ‘unjustifiable
penalty’ for islands States, especially the small island States in the South Pacific. 112
The British delegate, also, gave his strong critic of such proposals as follows:
In various parts of world, even in very recent times, several islands which had been
inhabited and even self-sufficient had become uninhabited as a result of temporary or
long-term changes in climate or economics. Other small islands, formerly uninhabited
had been populated or repopulated. Particularly, where the economy of a State, or
regions of a State, with such islands was precarious, it would be grossly unfair to
deprive them of, say, an economic zone which might prove a more permanent and
certain means of achieving satisfactory development in the face of otherwise
overwhelming geographical disadvantage. 113
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However, in spite of the objections, ‘human habitation’ was adopted as an criterion
to discriminate between ‘island’ and ‘rock’ in Article of the 1982 UNCLOS.
Therefore, the next step with regard to this criterion is to discover whether the phrase
‘human habitation’ merely means some capacity for human habitation and whether
‘human habitation’ requires that people reside on a certain insular feature all the year
round.
Regarding the first issue, based on the overwhelming opinions of legal scholars and
travaux préparatoires it seems that ‘human habitation’ means not the fact of present
human habitation but the capacity for ‘human habitation’. Charney, for example,
asserts that the phrase ‘human habitation’ requires merely the proof that a rock
actually has some capacity for ‘human habitation’ for society. 114 In the light of
Charney’s view, also, Kwiatkowska and Soons added a comment as follows:
It should, however, be emphasized that a history of HHEL 115 can only serve as
evidence of capacity to sustain HHEL in he past, and that a present claim should be
based on evidence that the past capacity continues to exist. 116

In general, it is a normal case that the habitation on rocks may be limited since rocks
have a restricted environment for residence when compared to continental lands.
Accordingly, it may be a controversial issue whether ‘human habitation’ requires that
people reside throughout the year or, hence, whether even very few people’s
residence can meet the requirement of ‘human habitation’ in Article 121 (3). Van
Dyke and Charney express their contradicting opinions on this issue.
For instance, Van Dyke asserts that in order to benefit from the generation of ocean
space under Article 121, stable communities of people must live on the island and
114
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use the surrounding ocean areas for their livelihoods. 117 He also alleges that the
criterion of ‘human habitation’ means at least “the possibility of a permanent civilian
population”, therefore, according to his opinion, public servants such as soldiers,
lighthouse keepers are excluded from the category of permanent civilian population
because public servants are not sufficient as proof of the possibility of permanent
inhabitation.

118

Presumably, he seems to think that the decisive factor of ‘human

habitation’ should be found in the existence of a coastal fishing community.
Furthermore, he suggests the exact number of indigenous people to be admitted as an
island generating maritime zones – “only islands that have shown the ability to
sustain stable human populations of at least 50 persons or so should be allowed to
generate extended maritime zones”. 119 He assures finally that it is practically the best
approach, in terms of international law, 120 to deny extended maritime zones to any
islet that has not historically maintained a “permanent population” of at least 50
persons or so. 121
In contrast, Charney suggests a contradictory opinion as follows:
The travaux préparatoires also show that human habitation does not require that
people reside permanently on the feature throughout the year. Island states therefore
argued during the negotiation that small offshore features should be considered
appropriate for generating more than the territorial sea (and its associated contiguous
zone), despite the fact that they were generally uninhabited, as long as their offshore
waters were regulatory bases for seasonal fishing. 122
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As explained above, the issue regarding the formula ‘human habitation’ is
complicated and controversial, but it seems to be clear that the majority of scholars
have reached similar conclusions that the phrase ‘human habitation’ should be
interpreted as connoting the possibility of sustaining human habitation irrespective of
the exact number of people residing. 123 Conversely, it should be kept in mind if we
interpret the phrase ‘human habitation’ in a too broad sense, consequently, that any
small rock will not fall within the Article 121 (3). 124 Notwithstanding, there can be
significant doubts in Van Dyke’s opinion in terms of logic and interpretation of
Article 121 (3).
First of all, the number “at least 50 or so” suggested by Van Dyke with regard to
‘human habitation’ is significantly lacking not only scientific basis and objective
validity but also socioeconomic consideration. 125 Despite a certain insular feature not
being capable of sustaining habitation or not having an economic life in the past, if it
has these capabilities owing to changes in economic demand, technological
innovations or social condition in a state, it is appropriate to allow the insular feature
to have extended maritime zones. 126 In the light of this opinion, it can be quoted an
additional opinion from Kwiatkowska and Soons as follows:
It seems important to emphasise that the use of the words ‘cannot sustain’ instead of
‘do not sustain’, proves that the test in question covers the capacity of rocks to sustain
habitation or economic life (HHEL) of their own, rather than the factual situation of
sustaining/not sustaining human habitation or economic life of their own. In other
123
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words, the definition refers to uninhabitable rather than uninhabited islands (rocks).
This meaning is more apparent from the authentic texts of the LOS Convention other
than English which are all equally authoritative. 127

From the comprehensive view, Van Dyke seems to miss the fact that potable water
and some soil are not unique factors to affect the existence of inhabitants on island.
In view of socioeconomic position, the existence or the number of inhabitants are
inevitably different in accordance with the various social and cultural environment
surrounded an island, for examples, schools, houses, cultural facilities, even social
value.
Further clarification might be obtained by examining the Gulf of Maine Case in 1984,
that is to say, the chamber concluded that the respective scale of activities relating to
the human presence in the area could not be taken into account “as a relevant
circumstances or, if the term is preferred, as an equitable criterion … in determining
the delimitation line”. 128
In conclusion, it is equitable and appropriate to interpret the formula ‘human
habitation’ as follows: although an insular feature does not have currently enough
numbers of human presences, it should be classified as an island generating the full
suit of maritime zones if it has the capacity for ‘human habitation’. 129

3.2.2. The Meaning of ‘economic life of their own’
To complete the analysis of the phrase ‘economic life of their own’, it is necessary to
divide the phrase into ‘economic life’ and ‘their own’ rather than consider the whole.
127
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In other words, the phrase ‘economic life of their own’ gives rise to various questions
of interpretation: (i) Is ‘economic life’ expressly limited to traditional agrarian
activities? (ii) Does this expression ‘of their own’ mean economic activities which
make the people on the rocks self-sufficient? 130 (iii) Does the phrase ‘of their own’
refer to the resources found on the rock itself specifically or the resources found in
the adjacent water and subsoil?
The analysis on above questions may provide useful suggestions on how insular
features satisfy not only the requirements of Article 121 (1) 131 but also requirements
of Article 121 (3). 132
Regarding the first question the meaning of ‘economic life’, first of all, Bowett
insists that the ‘economic life’ does not include “an artificial economic life based on
resources from its other land territory”. 133 Clagett also seems to share a similar view
as follows:
It would be an obvious abuse of the Convention for a state to attempt to upgrade the
status of an Article121 (3) “rocks” by artificially introducing a population, supplied
from outside, for the sole purpose of enhancing the state’s argument that rocks was
entitled to command broad ahead of maritime space … ‘Human habitation’ formula
should be construed to require the actuality (or at least the possibility) of a permanent
civilian population; lighthouse-keepers and troops forming a garrison and supplied
from the outside do not count. 134

Considering the requirement of ‘economic life of their own’, Clagett’s view seems to
be well-taken. In other words, because it is highly obvious that artificial structures
130
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such as lighthouses and weather observation posts improve or create the economic
value of an island (a rock), we can also expect that future technology will make
significant numbers of rocks free from the constraints of Article 121 (3).
However, this limited perspective has been changed with recent contributions that
‘economic life’ does not necessarily mean specific commercial exchanges or
traditional agrarian activities. In regard to this, Kwiatkowska and Soons suggest a
good explanation as follows:
While in the past the idea that the radio stations or weather observation post qualified
a rock as an island has been rejected, such a test seems at present to be acceptable. An
increasing number of authors recognize, for instance, a lighthouse or other aid to
navigation built on the island (rocks) gives a rock an economic life of its own in its
value to shipping, ocean sports and so forth. If economic life is not to be of a
commercial nature, why should rocks large enough to support a shelter (like Minerva
Reefs), or used for guano harvesting (like Aves and Clipperton in the past) or rocks
from which birds’ eggs and turtles are collected not be considered as capable of
sustaining economic life. 135

Furthermore, Charney also gives a critical perspective on the views of Clagett and
Bowett as follows:
A feature would not be subject to Article 121 (3) disabilities if it were found to have
valuable hydrocarbons, (or other characteristics of value, e.g., newly harvestable
fisheries in its territorial sea, or perhaps even a location for profitable gambling
casino) whose exploitation could sustain an economy sufficient to support that activity
through the purchase of necessities from extreme sources. 136

He further states that the real question is whether the feature has the capability to get
the necessities of life from outside, in some situations even the location of the feature
135
136
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can be the core of its value. 137 In fact, Charney’s view seems somewhat to go to
extremes because his generous view has a possibility to make ‘the regime of islands’
invalid. However, apart from how to set up an equitable standard to identify the
capability of economic life, it is clear that ‘economic life’ is not expressly limited to
traditional agrarian activities and commercial exchanges. Also, considering the
recent trend that the concept of economy is becoming more complicated and
diversified, it seems relevant interpretation that ‘economic life’ should not be locked
in the limited category.
The next step is to determine the two questions as follows: (i) whether the expression
‘of their own’ means economic activities which would make the people inhabiting
the rock self-sufficient, thereafter (ii) Whether the expression ‘of their own’ also
means the resources found on the rock itself or in the adjacent water and subsoil.
Regarding the interpretation of the phrase ‘of their own’, the explanatory
memorandum of the Imperial Conference of 1923 indicated that the improvement of
an economic capability through the assistance from outside should not be admitted in
terms of the legislation purposes of the regime of islands. Also, it commented that
the capability of an island should be determined in a situation without artificial
addition. 138
Further clarification of this situation will be obtained by quoting Bowett’s
interpretation of the phrase ‘of their own’. He interprets ‘of their own’ as ‘selfsupporting’ as follows: 139
The Phrase ‘of their own’ means that a State cannot avoid a rock being denied both an
EEZ and a shelf by injecting an artificial economic life, based on resources from its
other land territory. Nor will it avail the State to expand the area of rock and make it
habitable and economically viable by artificially extending its area, for Article 60 (8)
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of the I.C.N.T. denies to an artificial island not only an EEZ and a shelf but even a
territorial sea.

This traditional perspective has a significant meaning for the South-Pacific States
lacking of continental land mass because it is essential for them to develop their
economy through extending their maritime territory and exploring resources in the
sea.
In this regard, more recent contributions support the opinion that ‘economic life’
does not strictly depend on the restrictive interpretation of ‘of their own’. Therefore,
it includes a situation being supported by an activity through the purchase of
necessities from outside. In a similar vein, Charney takes a flexible position in
interpreting ‘economic life’, that is, he believes that the phrase implies exploitation
of the living or mineral resources found in the territorial sea, and available resources
of a rock including the seas and seabed surrounding the feature. 140 To further clarify,
it will be helpful to introduce Charney’s excellent analysis of the official texts of
Article 121 (3) in other languages as follows: 141
The French and Spanish tests refer respectively to une vie économique proppre and
vida economica propia- “an economic life of its own.” They closely follow the
English version, allowing the meaning to include the acquisition of necessities from
outside sources, based on the economic value or resources of the feature. The Chinese
text regarding economic life uses the term wei chi, which is translated as “sustain”; it
does not use zhi sheng wei chi, which means “self-sustaining,” indicating that this text
does not require the ability to survive independently. The Chinese text does appear,
however, to link the requirements of human habitation and economic life, as does the
Arabic text. The Russian text employs the phrase samostoiatel ‘noi khoziaistvennoi
deiatel’ nosti, which may be translated as “self-sustaining economic activity.” Native
Russian speakers consulted seem to disagree as to whether this text, like the others,
would permit the purchase of necessities from outside sources. Given the ambiguity of
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the Russian text, the clarity of the Chinese text, and the compatibility of the English,
French, Spanish and Arabic texts, Article 121 (3) ought to be interpreted to permit the
finding of an economic life as long as the feature can generate revenues sufficient to
purchase the missing necessities. 142

In the Jan Mayen conciliation, the Conciliation Commission pointed to the
conclusion that even though all residents in Jan Mayen are being supplied the
necessities of life from outside, the ‘economic life of their own’ does not necessarily
exclude the support of outside for a temporal population. 143 Consequently, as has
been seen above, it seems appropriate to interpret ‘of their own’ as not excluding the
acquisition of necessities from outside.
Yet, one may also raise the question that too broad an interpretation about the
meaning of ‘economic life of their own’ would make Article 121 (3) invalid because
a improved modern technology will increase opportunities for coastal States to make
even very tiny rocks free from the constraints of Article 121 (3). 144 The artificial
activities to change the status of a rock for extended maritime claims imply a
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fundamental legal problem different from the activities to improve the capability of a
rock. With regard to the legal status of a natural island (rock) whose area has been
artificially extended, Professor McDougal and Burke insisted that the reasonableness
of a maritime claim from an artificially formed area of land surrounded by water
should be judged by “whether it is constructed for practical use or rather only as a
disguised attempt to extend the territorial sea or internal waters without other relation
to local interest.” 145 According to Burke, if an artificially formed area is simply
constructed for practical use, it can be used as a baseline of delimitation for the
territorial sea or an area of internal water. 146
Kwiatkowska and Soons mention that the theory of McDougal and Burke can be
applied correspondingly to rocks extended artificially:
It would appear that the criterion of construction ‘for practical use’ could – by analogy
– also be accepted as a device factor in determining he legal status of a natural island
(rock) whose area has been artificially extended. 147

To some extent, the perspectives of McDougal & Burke and Kwiatkowska & Soons’
seem eminently reasonable, however, they attract some arguments: 148 firstly, even if
McDougal and Burke’s opinion can be regarded as a reasonable suggestion regarding
the territorial sea and internal waters, they have never mentioned the possibility of
applying their theory to an EEZ and the continental shelf; secondly, since ‘practical
use’ is an extremely subjective standard, accordingly, it is not easy to exclude the
discretionary interpretation of coastal States with regard to the standard ‘practical
use’.
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Being faced with the inherent limitations of McDougal and Burke’s theory, both
Kiatkowska and Soons suggests a practical approach as follows:
No consideration was, however, given [at UNCLOS III] to the possibility of artificial
extension of existing formations which already qualified as natural islands, i.e.,
constituting naturally formed high-tide elevations, and it seemed that one could in fact
argue in such a case either way: that extended islands would remain natural islands, as
their original status would prevail; or that extended islands would acquire the status of
artificial islands, as the element of human intervention would change their nature. We
would feel inclined to share the first of these alternatives provided that – as noted
earlier – the island (rock) in question qualified as a naturally formed high-tide
elevation before its artificial extension took place. 149

Meanwhile, Charney also suggests the further clarification for appraising the
extension of such a feature. He believes, even if a naturally lower elevation of a rock
is changed by human activities, that it cannot be entitled to serve as a base point in
delimitating maritime boundary. Also, he suggests a comment for further
clarification “such a determination depends on the socioeconomic circumstances at
the moment of the claim because ‘economic life’ and ‘human habitation’ are directly
linked to human activities and developments.” 150
In conclusion, there is no doubt that an island under Article 121 (1) has in fact
absolute competence in relation to human activities for the practical and useful
purpose to improve the utility of an island and preserve it as an island. Conversely, it
is also obvious that the legal status as a rock under Article 121 (3) cannot be changed
by any artificial means.
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Kwiatkowska, V. and Soons, A.H.A., supra, p. 71.
Charney, J.I., supra, p. 867.
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CHAPTER 4
DOKDO AND ARTICLE 121 OF THE 1982 UNCLOS: DOES
DOKDO FULFIL ALL THE REQUIREMENTS OF ISLAND
UNDER ARTICLE 121?

4.1. General Features of Dokdo 151
Dokdo is a group of volcanic islands (rocks), which is currently occupied by Korea
and composed of two main islets and 89 surrounding tiny reefs. One of the two main
islands located in the east is called ‘Dongdo’, meaning ‘Eastern Island’, and the other
located in the west is called ‘Seodo’, meaning ‘Western Island’. Dongdo is located at
37º 14′ 26.8″ N, 131º 52′ 10.4″E and Seodo is at 37º 14′ 30.6″N and 131º 51′ 54.6″E in the
East Sea/Sea of Japan 152 . Dongdo and Seodo are located 151 meters apart by a channel
151

This information is mostly based on the official website of the Korea Government, which is
maintained by Korea Hydrographic and Oceanographic Administration (KHOA). Retrieved June 8,
2009 from the World Wide Web: http://dokdo.nori.go.kr/uri/uri01.asp
152
The East Sea/Sea of Japan, located east of the Eurasian continent, is a sea area surrounded by the
Korean peninsula, Russia, and the Japanese archipelago. For 2,000 years the name of this body of
water has been the East Sea, for example, Korea’s oldest history book, “The History of the Three
Kingdoms,” records that the name East Sea had been in use since 37 B.C. Thus, the name East Sea
even predates the national name Japan, which was first used in the 8th century, by about 700 years.
Until the 19th century, the sea area was variously called, the Sea of Korea, the Gulf of Corea, the
Eastern Sea, the Oriental Sea, and the Sea of Japan. Meanwhile, the first edition of “Limits of Oceans
and Seas” published by the International Hydrographic Organization (IHO) in 1929 used only the
name Japan Sea. At that time, Korea was under Japanese colonial rule and had no representation at the
IHO conference. However, since joining the United Nations in 1991, the Government of the Republic
of Korea has raised this issue actively in the relevant international meetings, including the UN
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about 330 meters in length and about 10 meters in depth. Dokdo is situated 216.8 km
east the mainland of Korea 153 and 157.5 km west of Japan. However, it is much
closer to the Ulreungdo of Korea (87.4 km) than the Okishima Islands of Japan
(157.5 km).

Figure 4-1: The Location of Dokdo 154

Dokdo covers a total area of 187,453 square meters, of which, Dongdo constitutes
73,297 square meters, Seodo 88,639 square meters and the remaining parts 25,517
square meters. Dongdo, which is smaller but flatter than Seodo, is 98.6 meters high
and about 2.8 km round. Most facilities are located here, such as a coastguard station,
a lighthouse and a weather observation system. The peak of the cone-shaped Seodo,
on the other hand, is 168.5 meters high and 2.8 km round. It has one family home for
a residing fishing family. It has been reported that there is a well on the mid-slope of
Conference on the Standardization of Geographical Names (UNCSGN) and the IHO conferences.
Resolutions adopted by the UNCSGN and the IHO recommend that when countries sharing a given
geographical feature fail to agree on a common name, competing names should be concurrently used.;
See This above statement on East Sea/Sea of Japan mostly comes from the official website of KHOA,
also all text is translated. Retrieved August 11, 2009 from the World Wide Web:
http://eastsea.nori.go.kr/news2.asp#news1
153

The administrative address of Dokdo is San 1-37 bunji, Dokdo-ri, Uleung-eup, Uljin-gun,
Gyeongsangbuk-do, Republic of Korea.
154
Source from: http://knol.google.com/k/-/-/2zvfgrgyend5c/akjfa0/location-of-dokdo.jpg
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Seodo that could be used for drinking, apart from which, water droplets were found
in several places inside the caves through a recent detailed survey, but this amounts
to very little.
Dokdo has plenty of artificial facilities and constructions, which include a dock, a
heliport, a radar station, a shelter for fisherman, and cellular phone station as well as
accommodation facilities for residents. Also, a manned lighthouse is located near the
peak of Dongdo and the light from the lighthouse is visible from 40 km (25miles)
away in clear nights. To make life on the island more bearable, if unmanageable
without regular help from the outside, minimum facilities for human habitation are
found, such as a wharf, a helicopter, water-supply facilities, a cable car and power
generator. Accordingly, Dokdo is currently inhabited by a married couple who fish,
lighthouse personnel, radar station personnel, and a small detachment (about 40
persons) of the Korean Coast Guard. Also, visitors come year around except when
the sea is stormy.
On the ecological front, Dokdo not only works as a land for migratory birds, but also
has its own flora and fauna comprising dozens of plants, insects and birds. 155
Actually, Dokdo is heavily populated with sea birds including migratory birds, and
over 100 species of sea birds have been identified here. Records show, apparently,
that fur seals and sea lions used to populate Dokdo in the past. 80 species of plants
(including about 30 native plant species) and almost 100 species of insects have been
indentified on Dokdo. 156
Moreover, the waters surrounding Dokdo, in addition, have rich marine living
resources such as fish, shellfish and seaweed. 157 Thus, Dokdo has been used as a
155

Oh, J.H., “The controversy on the Dokdo Islands and Effects to be Given to the Islands in the
Delimitation of the EEZ in the East Sea between Korea and Japan”, p. 28.
156
This information comes from the Korean Government’s official website maintained by the Korea
Hydrographic and Oceanographic Administration (KHOA). Retrieved July 12, 2009 from the World
Wide Web: http://dokdo.nori.go.kr/uri/uri01_03.asp
157
Van Dyke, J.M., 2007, supra, p. 198.
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fishing base for fishermen for a long time. 158 Furthermore, Dokdo’s newly found
importance lies the potential resources such as methane hydrates (also called
methane clathrate or methane ice) which has recently been discovered in the deep
waters around Dokdo. 159

4.2. Dokdo and Article 121 (1): Does Dokdo Fulfil all the Requirements of
Article 121 (1) as an Island?
As has been seen in chapter 2, paragraph 1 of Article 121 presents four requirements
for qualifying as an island: (i) naturally formed, (ii) surrounded by water, (iii) above
water at high tide, (iv) an area of land. However, it is noteworthy that there is a
partial exception for ‘rocks’ of Article 121 (3), which cannot sustain human
habitation or economic life of there own. Such ‘rocks’ can serve as the baseline only
for the territorial sea and the contiguous zone, but not for an EEZ and the continental
shelf. For the convenience of discussion, therefore, this part will examine at first
question whether Dokdo fulfils all the requirements of Article 121 (1).

4.2.1. Dokdo and ‘naturally formed’
First of all, regarding the first criteria ‘naturally formed’ Dokdo seems to fulfil
perfectly the first requirement as an island of Article 121 (1). It is essential to look
into rather specifically the formation and geology of Dokdo 160 to decide whether
Doko is formed naturally. Dokdo was formed during the Pliocene epoch, some to 2.5
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Jhe, S.H., 2005, “The requirements of islands and Dokdo under international law”: Academic
Forum on the Crisis of Dokdo, Dokdocenter. Cf, this article is also translated into English by author of
this paper.
159
Woo-Hyun Baek, Professor of GyeongSang National University, insists that there is a vast amount
of methane hydrate deposits are buried under the sea floor around Dokdo. Retrieved August 13, 2009
from the World Wide Web: http://dokdo.nori.go.kr/uri/uri03_03.asp
160
The information relating to the geology and formation of Dokdo in this part mostly comes from
Professor Sohn’s article. See Sohn, Y.K., 1994, “Geology and Formation of Dokdo Island”, Journal of
the Geological Society of Korea, Vol. 30, No. 3, pp. 242-261.
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million to 4.6 million years ago. 161 At the beginning of the its formation, at a depth
of 2,000 meters along the floor of the East Sea/Sea of Japan, hot molten lava began
to spew into the cold waters of the deep sea and then, cooled rapidly in the cold
water, creating a seamount made up of pillow lava 162 and hyaloclasite. 163 This
seamount gradually reached a height of 2,000 meters over millions of years.

Figure 4-1: The Process of Geological Formation and Shape of Dokdo 164

In this way, Dokdo was formed. Thereafter, a volcanic explosion made pyroclastic
materials spew into the air and then fell back to the surface of earth. Finally it
composed layers around the volcanic vent. After continuing volcanic activities over
time, Dokdo was comprised of volcanic rock.
Thus, there can be no doubt that Dokdo fulfils the first criteria ‘naturally formed’ as
an island of Article 121 (1).

161

This means that Dokdo is older than Jejudo or Uleungdo, two other major volcanic islands of
Korea formed 1 to 2 million years ago. See Sohn, Y.K, supra.
162
It erupts in the water and forms a pillow shape. See Ibid.
163
It is rocks fragments formed when lava cools rapidly in water and then crumbles. See Ibid.
164
http://dokdo.nori.go.kr/uri/uri01_02.asp
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4.2.2. Dokdo and ‘surrounded by water’
This uncontroversial and traditional requirement, ‘surrounded by water’, means that
‘island’ should not be submerged even at high tide as well as at low tide. In other
words, ‘island’, which is connected with “some sort of peninsular to the mainland
which dries out of low tide” is not considered as an island. 165 By this analogy, if a
feature which is permanently above high tide in principle can be considered as an
island.
Returning to Dokdo, a shallow tableland having a depth of about 200 meters
laterally extends around Dokdo for about 13 kilometers. From the depth of 200
meters to 1,400 meters, the slope of the land mass becomes relatively steep (about
16º in slope) until the depth gradually reaches 2,100 meters. 166 Dokdo is not only
separated from the mainland and Uleungdo by deep water, but also constantly above
high tide. As has been seen, since Dokdo is explicitly surrounded by water, it also
fulfils the second requirement as an island of Article 121.

4.2.3. Dokdo and ‘above water at high tide’
The third requirement ‘above water at high tide’ is relatively controversial issue
compare to other requirements of an island. Accordingly, there have been a number
of different opinions concerning the treatment of elevations emerging at low-tide or
high-tide as islands. In addition, the interpretation of the phrase ‘above water at high
tide’ can be open to dispute since Article 121 (1) does not suggest any standard
concerning ‘vertical tidal datum’. As a result, all States can, theoretically, choose a
favourable vertical tidal datum.
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Symmons, C.R., supra, pp. 41.-42.
This information here comes from the official webpage of KHOA.
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Returning to Dokdo in reference to the third requirement, the problem that there is
not universally accepted vertical tidal datum in use is not a problem any more in this
case, because Dokdo maintains a sufficient condition that it is permanently above
water at high tide under normal circumstances. 167 Consequently, Dokdo undoubtedly
fulfils the third requirement of Article 121 (1) as being an island.

4.2.4. Dokdo and ‘an area of land’
The last requirement of Article 121 (1) as an island is ‘an area of land’. As has been
described, this requirement needs three factors: (i) a formation should be attached to
the seabed to have insular characteristics, (ii) it should have the nature of dry-land
thereof, (iii) it must have an analogous degree of permanence.
Oceanographic and geological surveys have identified that Dokdo’s volcanic rocks
are covered with some soil and moss and attached to the seabed. 168 Although Dokdo
consists of two islets of less than 500 meters diameter, below the sea surface lies a
massive seamount more than 2,000 meters in height with a base some 20 to 25
kilometers in width. 169 In addition, Dokdo not only partakes of the nature of dry-land,
but also has a degree of permanency. Consequently, Dokdo obviously fulfils the last
requirement of Article 121 (1) as being an island.
All of the points aforementioned considered, as Dokdo fulfils all four criteria which
are identified by Article 121 (1), it can be legally qualified as an island. Hence,
Dokdo can be represented as follows: “Dokdo is a naturally formed area of land,
which is surrounded by water and above water at high tide.”
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In fact, the highest elevation of Dokdo is 168.6 meters above water at high tide.
http://dokdo.nori.go.kr
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Sohn, Y.K., supra, p. 12.
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In conclusion, considering the geology and formation of Dokdo which has been
discussed, it is obvious that Dokdo is an island which can generate all maritime
zones. However, even if Dokdo is considered according to Article 121 (1), if it does
not fulfil the requirements of Article 121 (3), Dokdo cannot generate an EEZ or the
continental shelf.

4.3. Dokdo and Article 121 (3): Is Dokdo Entitled to Generate an EEZ or the
Continental Shelf?

4.3.1. Dokdo and ‘Rocks’: Is Dokdo a rock?
As has been seen earlier, Dokdo is a volcanic island formed by lava and its geology
is alkali volcanic rocks, especially basalt and trachyte. 170 The soil is residual soil
which has weathered from the peak of the mountain. Since there is no doubt that
Dokdo is a typical rocky islet, its geological characteristics may attract the question
whether it should be regarded as a rock according to Article 121 (3) because the term
‘rocks’ in the provision is not defined elsewhere in the 1982 UNCLOS. In other
words, Article 121 (3), in relation to the interpretation of the term ‘rocks’, has raised
the questions whether a geological feature must literally be a rock or the continental
shelf, or whether all the features which “cannot sustain human habitation or
economic life of their own” are classified in this category.
Since Dokdo naturally forms a rocky elevation of ground from the volcanic activities,
in the light of attempting to seek the definition from the physical solidity of an island,
Dokdo will be identified as a rock, accordingly it cannot generate an EEZ or the
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Sohn, Y.K, supra.
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continental shelf regardless of ‘human habitation’ or ‘economic life of their of own’
aspects. 171
As has been mentioned earlier, however, as Judge Budislav Vukas recently explained,
the geological interpretation is not correct because of the implicit intentions of
establishing the EEZ regime. 172 Furthermore, the geological definition was insisted
on by the French Government so as to entitle Clipperton to an EEZ. To some extent,
such a strict literal interpretation has a logical defect that it may bring an
inappropriate result that even a very small and uninhabited atoll can generate the full
suite of maritime space. Considering the primary goal of the 1982 UNCLOS, 173 the
overwhelming academic opinions, and the legislation history of Article 121 (3), the
provision does not seem to put a significant meaning on the strict geological
difference between ‘islands’ and ‘rocks’. Accordingly, the term ‘rocks’, which is
stipulated in Article 121 (3), should be interpreted flexibly as it comprises all kinds
of islands under Article 121 (1) regardless of their geologic characteristics.
Consequently, the decisive standard to divide ‘islands’ from ‘rocks’ should be found
in the phrase ‘human habitation’ and ‘economic life of their own’. Thus by extension,
Dokdo’s legal status as an island or a rock, also, can be identified by analyzing
whether it meets the two conditions described in Article 121 (3): ‘human habitation’
and ‘economic life of their own’.
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Article 121 (3) states “Rocks which cannot sustain human habitation or economic life of their own
shall have no exclusive economic zone or continental shelf.”
172
Van Dyke, J.M., 2007, supra, p.196.
173
The 1982 UNCLOS distinctly manifests political principles and its underlying purposes such as
“The high seas hall be reserved from peaceful purposes,” (Art. 88) “The Area and its resources are the
common heritage of mankind”, (Art. 136;Art. 311, paragraph 6) or, “States’ obligation to protect and
to preserve the marine environment,” (Art. 192). As all articles considered, presumably, the primary
goals of the 1982 UNCLOS are not only to promote the peaceful uses of the sea and oceans, adding
the equitable and efficient utilizations but also to distribute fairly through the establishment of the
‘common heritage of mankind’ as well as to protect living resources and the marine environment.
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4.3.2. Dokdo and ‘human habitation’: Is Dokdo inhabitable or uninhabitable?
Apart from the question whether Dokdo is inhabitable or uninhabitable, how to
interpret the meaning of ‘human habitation’ in Article 121 (3) is one of the most
controversial issues with regard to interpreting the 1982 UNCLOS. Meanwhile, the
question whether Dokdo meets the requirement of ‘human habitation’ should be
examined in terms of two points as follows; (i) there needs to be a theoretical
consideration on whether ‘human habitation’ means the permanent human habitation
or the proof of the possibility for human habitation. (ii) Whether Dokdo is
inhabitable or not needs to be illuminated by considering the scholastic analysis of
Dokdo regarding ‘human habitation’ that already exists. The above two issues, of
course, closely interact and have some analogy with each others.
Regarding the first issue, despite there being some opinions that ‘human habitation’
requires at least the possibility of a permanent civilian population, the majority of
scholars have reached the conclusion that ‘human habitation’ does not require people
to reside permanently on the feature throughout the year. 174
Meanwhile, Professor Van Dyke, one of the most eminent scholars in maritime law,
expresses his opinions in detail about the above two issues relating to Dokdo’s
human habitation. In his articles, 175 as he consistently stresses, Dokdo is just an
uninhabitable rock in Article 121 (3), thus many Korean scholars who deny Dokdo’s
human inhabitance quote Van Dyke’s opinions as a decisive reference. In this part,
therefore, Van Dyke’s opinions will be critically examined in terms of validity and
relevance.
First of all, as Van Dyke insists that Dokdo will be covered by the term “rock” of
Article 121 (3) regardless of the definition of “rocks” in Article 121 (3) of the 1982
UNCLOS, 176 by citing Japanese material published in 1966:
174

Charney, J.I., supra, p. 868.
Van Dyke, J.M., 2007, supra, p. 197.
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Van Dyke, J.M., supra, p. 197.
175
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Both islets are barren and rocky, with the exception of some grass on the eastern islet, and
their coasts consist of precipitous rocky cliffs. There are numerous caves where sea-lions
resort. These islets are temporarily inhabited during the summer by fishermen. 177

His underlying intention, presumably, is to highlight the fact that Dokdo should be
classified as ‘rocks’ which cannot sustain human habitation because of its geological
characteristic - barren and rocky. As has been mentioned above, firstly, it should be
remembered that ‘rocks’ in Article 121 (3) means not a rock as a geological meaning
but all islands which cannot sustain human habitation or economic life of their own
regardless of their geological characteristics. Also, it is essential to point out certain
mistakes in his quotation from the out-of-date Japanese hydrographical information.
In other words, the current circumstance of Dokdo is not just barren and rocky islets
which are temporarily inhabited during the summer by fishermen but islands which
are inhabited by fishermen, a lighthouse keeper, and dozens of Korean Coast Guard
year-round.
Besides the above, Van Dyke concludes that “no one has ever taken up permanent
year-round residence on these remote rocky structures” 178 despite knowing that since
1954 over 40 of Korean Coast Guards as well as a fishing family and lighthouse
keeper have occupied and lived on Dokdo year-round. For further understanding, it is
worthy to introduce another comment in the same article:
Judge Budislav Vukas has recently explained that the latter interpretation is the correct
one because of the underlying purposes of establishing the EEZ regime. The reason for
giving exclusive rights to the coastal states was to protect the economic interests of the
coastal communities that depended on the resources of the sea, and thus to promote their
economic development and enable them to feed themselves. This rationale does not apply
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Ibid, p. 197. (citing “Hydrographer of the Navy,” 1 Japan Pilot 200 London; HMSO, 1966)
Ibid, p. 197.
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to uninhabited islands because they have no coastal fishing communities that require such
assistance. 179

Van Dyke, also, asserts that soldiers and lighthouse keepers are not sufficient as
proof of permanent human habitation in a different article. 180 Presumably, because
he thought that the decisive judgement standard for human habitation is the existence
of a coastal fishing community 181 and thus he concludes that Dokdo does not have
any permanent inhabitants so far despite the many permanent inhabitants including a
fishing family. To some extent, his remarks lack conviction from a logical point of
view, because it is very difficult to find reasonable and logical grounds that humans
such as soldiers, coast guards and housekeepers, except fishermen, are excluded from
the inhabitants of islets.
Furthermore, he tries to find proof of the uninhabitable characteristics of Dokdo from
the early names of Dokdo. He asserts that ‘Sokdo’, 182 which is one of the early
Korean names, has a significant meaning because it includes the meaning of ‘rock’ in
Korean. 183 However, his analysis of Dokdo’s Korean early names can also be
criticized because ‘Sokdo’ (‘Seokdo’) is quoted as evidence for Dokdo being
uninhabitable. However, this is not true. Firstly, as stated above, since the literal
meaning of ‘Sokdo’ (‘Seokdo’) is ‘rock island’ which can be written 석도 (石島)
with Korean (Chinese) Characters. On the one hand this means Dokdo consists of
rock, but on the other hand it means Dokdo is not just a rock but an island.
179

Ibid, p. 196.
Van Dyke, J.M., “Legal status of Islands with Reference to Article 121 (3) of the UN Convention
on the Law of the Sea”, December 9, 1999, Seoul Korea. Retrieved July 23, 2009 from the World
Wide Web: http://seasteading.org/seasteas.org/localres/misc-articles/DykeLegalStatusOfIslands.html
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Regarding the existence of the fishing community in Dokdo, there might be an argument, that is, as
there are abundant fish resources
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In fact, it is right that ‘Sokdo’ means ‘rock island’, but in Korea it was called not ‘Sokdo’ but
‘Seokdo’, transcribing the name ‘Dokseom’ used by locals into a Chinese Character-based expression.
Presumably, ‘Sokdo’ is Romanized Japanese, but same meaning. See Korea Dokdo Research Center,
“Dokdo is Korean Territory”, July 2008, Retrieved August 12, 2009 from the World Wide Web:
http://www.ilovedokdo.re.kr
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Ibid, p. 197. [citing Jin-Hyun Paik, 1998, “Evolution of Maritime Boundary Delimitation Law and
Its Implications on Northeast Asia Law” 4-2-13 (paper delivered at the 1st Annual Korean-US Marine
Policy Forum, Seoul, Oct. 22-23, 1998)]
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Accordingly, the early Korean name of Dokdo may be used as evidence to
consolidate its status as an island rather than as a rock. Secondly, even if we pay
attention to its characteristics as a rock, this does not mean that Dokdo is
uninhabitable, as has been seen, because it is the overwhelming opinion of legal
scholars that ‘rocks’ in Article 121 (3) means not rocks as in the geological meaning
but all kinds of islands which cannot sustain human habitation or an economic life of
their own.
Finally, Van Dyke introduces the position of two adjacent countries, Korea and
Japan, in the legal status of Dokdo as follows:
Japan has apparently argued that Dokdo qualifies as “an island and should not be
disregarded in a continental shelf delimitation, without indicating the weight to be
attributed to [it] in a delimitation.” A 1996 newspaper article quoted a Japanese Foreign
Ministry official, who requested anonymity, as saying that “I think Takeshima actually
can sustain some human habitation.” Some other countries, including the United States,
have also been expensive in claiming extended maritime space around features that are
clearly rocks, and the legitimacy of such claims remains in dispute. The Republic of
Korea has tended to argue that small uninhabited islets should not be able to generate
EEZs and continental shelves, following the language of Article 121 (3) of the 1982
United Nations Law of the Sea Convention and the decision of the United Kingdom
regarding Rockall. This certainly appear to be the better approach, and if Japan and Korea
could agree that Dokdo would not be entitled to generate a continental shelf or EEZ, that
agreement might go a long way toward reducing the tension over sovereignty of the
islets. 184

The reason Van Dyke introduces Korea’s position, which disregards the legal status
of Dokdo as an island, seems to show the fact that Dokdo is uninhabitable. In
addition, he introduces a Korean scholar’s opinion in order to support his conclusion:
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Another widely published Korean scholar has written, after discussing the language in
Article 121 (3), that “the natural conditions of the Dokdo Islands would suggest that
these islands might not generate their own EEZs or continental shelves.” 185

Relating to his position regarding the Korean Government and the majority of
Korean scholars on the legal status of Dokdo as an island or a rock, it is inevitable to
point out that he places too much emphasis on an extreme position so as to not regard
Dokdo as an island. In fact, if we look at the position of the Korean Government and
Korean scholars in detail, we find that no one denies explicitly the legal status of
Dokdo as an island. Even if some scholars have opinions to deny Dokdo’s island
status, in fact, such opinions mostly come from the political or strategic
consideration. In other words, they seem to think that, considering the sovereignty
dispute over Dokdo, 186 it is more favourable for Korea to argue that Dokdo is not an
island.
Also, it is needed to examine the official replies of the Korean Government to
questions by members of the Korean National Assembly during the parliamentary
interpellation session for identifying the Korean Government’s official position over
Dokdo. 187 It is clear that the Korean Government’s official stance is mixed with two
contradictory perspectives. Notwithstanding, it seems that the Korean government’s
stance is a little closer to the positive opinion to recognize Dokdo as an island. In the
government’s official replies in the Korean National Assembly, its position has been
described as follows:
185

Ibid, p. 197.
While Japan argues that the issue regarding Dokdo should be referred to the I.C.J, Korea strongly
denies Japan’s claim by insisting that “there exists no legal doubts as to Korean sovereignty over
Dokdo, and accordingly there is no reason why the island should be brought to an international
tribunal, adjudicatory, arbitral or otherwise”. In fact, Japan’s position is to raise the sovereignty
dispute over Dokdo, but Korea’s position is to neglect Japan’s strategic argument. Strictly speaking, it
is not easy to be denied that most of States, except Korea, recognize Dokdo as a disputed territory. See
KOREA DOKDOMARINE TERRITORY RESEARCH CENTER, 2008, “Dokdo is Korean
Territory”, p. 11. Retrieved August 11, 2009 from the World Wide Web:
http://www.ilovedokdo.re.kr/Uploaded_Files/fckeditor/file/dokdo_e.pdf
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Every statement of questions and replies performed in Korean in the Korean National Assembly
are translated by the author of this paper into English.
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●

Once we have to regard it as an inhabitable island from an internal review (by GeoDon Oh, the Minister of the Maritime Fisheries). 188

●

Dokdo became already inhabitable. Therefore, you can understand that Dokdo is
already an inhabitable island because currently our people have registered their
residents in Dokdo and our coast guards are protecting Dokdo and staying yearround (by Hwan-Myoung Yu, the Minister of Foreign Affairs and Trade). 189

In the meantime, the Korean Government’s official replies take a cautious attitude
about the policy for making Dokdo inhabitable in the light of the territorial dispute
with Japan over Dokdo.
●

I think it is appropriate to consider the practical and natural conditions relating to the
problem to make Dokdo inhabitable (by Ki-Mun Ban, the Minister of Foreign
Affairs and Trade). 190

●

Taking into account of Japan’s strategy attempting to making Dokdo a disputed
territory, also, the Government decided not to consider the policies such as making
Dokdo inhabitable and constructing a base for ocean exploration in the process of
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This was a reply to the question by Shi-Jong Lee (a member of the Korean National Assembly):

“So, if we express our language, does Dokdo belong to an uninhabitable island, or an inhabitable
island? Do you think Dokdo is an inhabitable island because the Korea Coast Guard live there now?”
See The Assembly records of Agriculture, Forestry, Maritime and Fisheries Committee in the 252nd
General Session, 22 March, 2005.
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This was a reply to the question by Min-Sik Park (a member of the Korean National Assembly):

“Is there a position plan of the Ministry of Foreign Affairs and Trade to make Dokdo inhabitable?”
See The Assembly records of The Special Committee for Protecting Measures of Dokdo Territory in
the 278th General Session, 27 October, 2008.
190

This was a reply to the question by Seok-Jun Kim (a member of the Korean National Assembly):

“Do you agree to make Dokdo inhabitable?” See The Assembly records of The Special Committee for
Establishing Measures for Protecting Dokdo and the Distorted History Textbook of Japan’s, 253rd
session of general meeting, 26 April, 2005, p. 19.
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consolidation for Dokdo’s sovereignty (by Tae-Sik Lee, the Vice Minister of
Foreign Affairs and Trade). 191

As we have examined, the Korean Government’s position toward the question of
Dokdo’s inhabitation is basically cautious for fear of Japan’s out-spoken intention to
make Dokdo a disputed territory, but it seems to lie inclined toward regarding Dokdo
as an inhabitable island.
Separately, with regard to the majority of opinions of Korean Scholars about the
legal status of Dokdo, it seems that those are divided into two contradicting opinions.
Even if some scholars take up a negative position about the legal status of Dokdo as
an island, this is mostly originated from the strategic consideration of relations with
Japan. Actually, Professor Choon-ho Park, an eminent scholar in maritime law and
Judge of the International Tribunal for the Law of the Sea (ITLOS), wrote for a
Korean newspaper the following:
An island which cannot sustain human habitation or economic life of their own can not be a
starting point of EEZ. This is clearly stipulated in the 1982 UNCLOS. Therefore, the issue of
Dokdo now become irrelevant to the maritime boundary delimitation. If we confuse this point,
it may become impossible to solve the maritime boundary delimitation. 192

Different from the negative position, there are many scholars who insist that Dokdo
is apparently an island in terms of international law. For examples, 193 Myung-Ki
Kim, Professor of MyongJi University, asserts that it is not favourable to the Korean
Government to regard Dokdo as a rock which cannot generate EEZ, and Sang-Myun
Lee, Professor of Seoul National University, insists that Dokdo is not a rock, so we
should not give up an EEZ which could be generated from Dokdo. Moreover, YongHa Sin, Professor of Seoul National University, also maintains as follows:

191

Ibid, p. 99.
Chosun Ilbo, 25 January, 1996. (This is cited from Kim, S.P. and Hong, S.G. and Lee, H.K., supra.
p. 105); This is also translated by the author of this paper into English.
193
Kim, S.P. and Hong, S.G. and Lee, H.G., supra, pp.105-106.
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Because it is obvious that Dokdo can purchase almost the necessities of life from outside with
only the earning generated from tourism and fishing, Dokdo is enough to be the basepoint of
EEZ. 194

4.3.3. Dokdo and ‘economic life of their own’: Does Dokdo have ‘economic life
of its own’?
Under Article 21 (3) of the 1982 UNCLOs, ‘rock’ which does not have the capability
of ‘economic life of their own’ cannot have EEZ and continental shelf. As has been
discussed earlier, there might be left no room for arguing about whether Dokdo is
inhabitable. However, it is also true that most people inhabiting Dokdo are dependent
on the outside world for the necessities of life. Therefore, it is inevitable that one
significant question arises whether Dokdo has the capability for ‘economic life of its
own’. Since the 1982 UNCLOS does not define the meaning of ‘economic life of
their own’, the reply to this fundamental question depends on how to define and
interpret it. Therefore, four controversial issues need to be discussed in order to
examine whether Dokdo meets the requirement “economic life of their own” under
Article 121 (3) as follows: 195
(i)

Does ‘economic life’ mean traditional agrarian activities specifically?

(ii)

Does ‘economic life’ mean explicitly commercial exchanges of goods?

(iii) Does ‘of their own’ refer to just ‘self-sufficient’?
First of all, since Dokdo is a volcanic islet which has neither enough soil and water
for farming nor any production of goods in itself, therefore, we may ask the question
whether Dokdo should be classified as a rock which cannot generate an EEZ or the
continental shelf.

194
195

Ibid, p. 106. Cf, this statement also is translated into English.
These four questions have already been discussed earlier chapter.
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According to Kwiatkowska and Soons, ‘economic life’ in Article 121 (3) does not
necessarily mean ‘traditional agrarian’ or ‘production of goods’ or ‘commercial
exchanges’ specifically. They amplify their opinions with an illustration, “in some
situations, the location of rocks can be regarded as economic value, hence, economic
life is not expressly limited in traditional agrarian activities or commercial
exchanges. 196 Accordingly, as has been seen, despite Dokdo not having the
capability in terms of being traditionally agrarian or producing of goods, it cannot be
used as decisive evidence to deny Dokdo’s island status.
In the Jan Mayen Conciliation, also, the Conciliation Commission asserted that Jan
Mayen as an island is in principle entitled to the full suite of maritime space
including an EEZ and the continental shelf because the weather observation post and
the radio station in Jan Mayen have the possible extension of capacity to an
‘economy of their own’ under Article 121 (3).197
In addition, Brown interprets that if there are facilities for economic purposes such as
maritime transportation or sea leisure sports, the feature has ‘economic life’ under
Article 121 (3). In other words, because the feature can purchase the necessities of
life from outside through producing profitable services, the feature can be regarded
as an island. 198
Nonetheless, it is also true that most facilities in Dokdo, except a shelter for
fishermen, were constructed for public interest such as security or defence. Therefore,
some may raise doubts about Dokdo’s capacity in terms of ‘economic life’ even if
admits Brown’s and the Jan Mayen Conciliation Commission’s opinions. However,
it needs to be taken into account the fact that over 40,000 tourists visit Dokdo every
196

Kwiatkowska, V. and Soons, A.H.A, supra.
Kwiatkowska, B., 2007, “Equitable maritime boundary delimitation: As exemplified in the work of
the World Court during the Presidency of Sir Robert Yewdall Jennings”, Fifty Years of the
International Court of Justice, Part III Substance of International law; Cambridge University Press, pp.
288-290.
198
Choi, H.B., supra, p.315.
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year. 199 Thus, considering the number of tourists, it seems proper to recognize
Dokdo as a rock producing to some degree profitable services.
Besides, the next controversial issue is whether ‘of their own’ means ‘self sufficient’.
With over 40 habitants year-round on Dokdo, the habitants are supplied with almost
all the necessities of life from outside. Thus, in the light of strict interpretation it is
natural to deny Dokdo’s capacity to generate EEZ and continental shelf.
Notwithstanding, in the Jan Mayen conciliation, the Conciliation Commission
concluded that Article 121 (3) does not exclude obtaining external supplies for the
inhabitants of Jan Mayen. 200
In fact, it is true that Dokdo does not have the capability in terms of being
traditionally agrarian or producing of goods, not to mention ‘self-sufficient economy’.
However, it is obvious that ‘economic life’ does not necessarily mean traditional
agrarian or production of goods or commercial exchanges specifically according to
overwhelming academic opinions 201 and the modern economy concept.
Therefore, considering the fishery resources and other mineral resources202 as well as
a number of tourists, we can reach the conclusion that Dokdo has an economic life of
its own.

199

This was reported in a newspaper (3 November, 2005), which is the GyeongBukMaeIl. According
to the newspaper, 39,819 persons visited Dokdo from January to October in 2005. Retrieved August
14, 2009 from the World Wide Web:
http://www.kbmaeil.com/local/news/ulleung.html?ldx=72499&DP%24114=1
200
Kwiatkowska, B, 2007, supra.
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Kwatkowska, B. and Soons., A.H.A, supra, p. 289.
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Van Dyke, J.M., 2007, supra, p. 198.
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CHAPTER 5
CONCLUSION

In fact, regarding the issue whether Dokdo is an island or a rock, there have been
controversial arguments among the Korean scholars as well as the foreign scholars.
Furthermore, it is also true that even the Korean Government has maintained
somewhat an uncertain attitude toward the issue of the legal status of Dokdo because
of the sensitive circumstances relating to the sovereignty issue over Dokdo. However,
as has been mentioned earlier, even if considering a current political, diplomatic
situation between Korea and Japan, it will not diminish the meaning or importance of
this work to identify the legal status of Dokdo under the 1982 UNCLOS.
In the meantime, regarding identifying the legal status of Dokdo, the ultimate goal of
this paper will be obtained by the interpretation and the review of the exact meaning
of Article 121 of the 1982 UNCLOS. As has been seen, as Article 121 contains three
paragraphs, while the first two paragraphs are relatively clear in terms of the
interpretation of such provisions, the third paragraph has been one of the
controversial arguments in the 1982 UNCLOS. Especially, since the third paragraph
has a significant exception for ‘rocks’ which cannot sustain human habitation or
economic life of their own, it is significantly needed to clarify the ambiguous
meaning of the two phrases: ‘human habitation’ and ‘economic life of their own’.
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With regard to concerning the Article 121 (1), it is undisputable that Dokdo fulfils all
the requirements of island. In other words, Dokdo is “a naturally formed area of land
that is surrounded by and above water at high tide”. Therefore, Dokdo, according to
Article (2) of the 1982 UNCLOS, in principle can have the full suite of maritime
zones: the territorial sea, the contiguous zone, an EEZ and the continental shelf. This
means that Dokdo can generate up to 125, 664 square miles of maritime space apart
from the objection of neighbouring countries and the principles of maritime
boundary delimitation. 203
However, the geological and geographical characteristics of Dokdo have brought
about the controversial arguments whether it is a rock or an island in terms of Article
121. In case Dokdo is just a rock under Article 121 (3), or even if Dokdo fulfils all
the requirements of Article 121 (1) as an island, it cannot generate an EEZ and the
continental shelf. As a natural consequence, every discussion regarding the legal
status of Dokdo will be concentrated on the interpretation of Article (3). In other
words, the legal status of Dokdo as an island will be determined by whether Dokdo
can sustain human habitation and an economic life of its own.
In the discussion of the meaning of Article 121 (3), the first issue discussed in this
paper is the interpretation of the term ‘rock’ because the term is not defined
elsewhere in the 1982 UNCLOS. In the light of attempting to seek the meaning of
rock from the physical and geological solidity, since Dokdo is a naturally formed
rocky elevation, it may be identified as a rock which cannot generate an EEZ and the
continental shelf. However, such geological interpretation has a logical defect. In
other words, such strict literal interpretation may bring an inappropriate result that
even very small and uninhabited atoll can generate the full suite of maritime space.

203

In fact, it is also true that Japan seems unlikely to agree on the capability of Dokdo to generate an
EEZ as Korean territory.

61

Moreover, considering the legislation history and overwhelming academic opinions,
Article 121 (3) does not seem to put a significant meaning on the strict geological
difference between ‘island’ and ‘rock’. Accordingly, the term ‘rock’ should be
interpreted widely as it comprises all kinds of islands under Article 121 (1)
regardless of their geologic characteristics. Consequently, the geological and
geographical characteristics of Dokdo do not affect the legal status of Dokdo as an
island. Therefore, the decisive factor to decide its legal status should be found in
other two phrase ‘human habitation’ and ‘economic life of their own’.
Regarding the issue of Dokdo and ‘human habitation’, many scholars including
Professor Van Dyke who deny the possibility of ‘human habitation’ have pointed out
the fact that there is not enough potable water to support habitants on Dokdo and
only civil servants live there. Especially, Van Dyke insists that no one has ever taken
up permanent year round residence on Dokdo. Furthermore, it is undeniable fact that
over 40 persons including a fishing family are residing on Dokdo all the year round.
However, the travaux préparatoires as well as the majority of scholars, as has been
seen, show that the phrase ‘human habitation’ should be interpreted as connoting the
possibility of sustaining human habitation irrespective of the exact number, their jobs
and the period of people residing. Considering Dokdo has still permanent inhabitants
on it all throughout a year, therefore, it goes without saying that Dokdo has the
possibility of a permanent population. Accordingly, the requirement of ‘human
habitation’ does not matter with regard to the legal status of Dokdo as an island.
Regarding the last significant question whether Dokdo has economic life of its own,
the legal status of Dokdo will be decided by how to interpret the meaning of the
phrase ‘of their own’. In other words, since Dokdo should be provided with the
necessities of life from outside, according to the restrictive interpretation, it is natural
to interpret Dokdo as a rock which has not an economic life of its own. However, in
the light of the Jan Mayen Conciliation Commission’s opinion as well as the
dominant view of scholars, it is possible to draw such conclusion that ‘of their own’
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does not exclude Dokdo’s situation being supported by an activity through the
purchase of necessities from outside.
In conclusion, as has been discussed, Dokdo fulfils not only the requirements of
Article 121 (1) but also the requirements of Article 121 (3), therefore, in principle
Dokdo is entitled to generate the full suite of maritime zones, including an EEZ and
the continental shelf.
However, it should be remembered that such conclusion does not mean that Dokdo
can immediately generate an EEZ. According to Articles 74 and 83 of the 1982
UNCLOS, the delimitations of an EEZ and the continental shelf are to be “effected
by agreement on the basis of international law, as referred to in Article 38 of the
Statute of the International Court of Justice, in order to achieve an equitable
solution.” 204 Considering the unique circumstances relating to the sovereignty over
Dokdo between Korea and Japan, even if Japan agrees that Dokdo can generate an
EEZ and the continental shelf as an island, in fact, it is not likely to agree Dokdo to
generate an EEZ as Korean territory. By the extension ‘equitable solution’, it is also
noteworthy that the I.C.J. and arbitral tribunals have provided islands which are
opposite or adjacent continental land with different ability to generate maritime
zones. 205

204
205

See Articles 74 and 83 of the 1982 UNCLOS.
Van Dyke, J.M., 2007, supra, p. 201.
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